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SUPREME COURT

Before Sudhi Ranjan Das, C.J,N. H. Bhagwati, Sudhanshy
Kumar Das and K. Subbe Rao, JJ.

RAGHUNATH DAS,—Appellant

versus
GOKAL CHAND awnp ANOTHER,—Respondents.

Civil Appeal No. 251 of 1954

fie moveable property”—Meaning of—Dispute between two  May, Ist
brothers referred to arbitration—Arbitrator awarding G.P.
Notes of the.value of Rs. 13,200 to one brother and of
Rs. 13,300 to the other—Decree passed on basis of award—
Brother seeking to recover G.P. Notes of Rs. 13,200 from the

1958
Indign Limitation Act (IX of 1908)—Article 49—"speci-
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other brother by taking out execution proceedings—Execu-
tion proceedings held without jurisdiction—Suit filed for
the recovery of G.P. Notes of Rs. 13,200—Period of limita-
tation—Whether Article 49 or Article 120 applies—Section
I14—Time spent in prosecuting execution proceedings and
appeals arising therefrom—Whether can be excluded.

Held, that the expression “specific moveable property”
in Article 49 of the Limitation Act is apt only to cover a
suit wherein the plaintiff can allege ‘that he is entitled to
certain specific moveable property and/or of which he is
presently entitled to possession in specie and which the
defendant has wrongfully taken from him and/or is illegal-
ly withholding from him. That is not the position here.
It should be remembered that the two brothers were
entitled to the G.P. Noites of the value of Rs. 26,500 origi-
nally as joint coparceners and thereafter when the decree
upon the award had been passed, as tenants-in-common.
Until actual partition by consent of the parties or by court
Gokul Chand, who held the custody of the G.P. Notes,
could not be said to have taken them wrongfully from
Raghunath Das and his possession of them could not be
said to be or to have become unlawful. Therefore, to the
present situtation tthe terminus ¢ quo specified in the third
column of Article 49 can have no application. It is now
well established that a suit by an heir against other heirs
to recover bis share of the moveable estate of a deceased
person is not one for specific moveable property wrongfully
taken such as is contemplated by Article 49, but is govern-
ed by Article 120. In short such a suit is nothing but a
suit for partition or division of the moveable properties
held jointly or as tenanis-in-common by the parties and
there being no specific Article applicable to such a suit it
must be governed by Article 120 .

Held, that the plaintiff was entitled to exclude the time
spent in prosecuting execution proceedings and appeals
arising therefrom as there was no want of due diligence
and good faith on his part and his execution proceedings,
which were certainly civil proceedings, had f{ailed because
of defect of jurisdiction of the Court. The cause of action
for the execution proceedings and for the suit was also
the same. The execution proceedings were founded upon
his claim to enforce his rights declared under tthe decree
upon the award. The cause of action in the present suit
is also for enforcement of the same right, the only difference
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being that in the former proceedings Raghunath Das was
seeking to enforce his rights in execution and in the present
instance he is seeking to enforce the same rights in a regular
suit. There is nothing new that he is asking for in the
present suit. —_—

Appedl from the Judgment and Decree dated the 22nd
April, 1952, of the Punjab High Court in Civil Regular
First Appeal No. 1/E of 1947 grising out of the Judgment
wand Decree dated the 1st July, 1947, of the Court of Sub-
Judge, Ambala, in Suit No. 239 of 1946.

B
P

Mr. Tara CHaND BrismoHaN Lat, Advocate, for the
Appellant

Mr. HaroavaL Harpy, Advocate, for Respondent, No.

JUDGMENT.

The following Judgment of the Court was de-
livered by e

Das, C.J—This is a plaintiffl\;p;;al against the
judgment and decree passed on April 22, 1952, by a
Division Bench of the Punjab High Court reversing
the decree passed on July 1, 1947, by the First Class
Subardinate Judge, Ambala, in favour of the plaintiff
and dismissing the plaintiff’s suit No. 239 of 1946.
The appeal has been prefeged on the strength of a
certificate granted by the Division Bench on Decem-
ber, 19, 1952.

The facts material for the purpose of this appeal
may now be shortly stated : One Lala Beni Pershad
died in the year, 1910, leaving him surviving his
widow Mst, Daropadi (defendant respondent No. 2)
and two sons by her, namely, Gokul Chand (defen-
dant respondent No. 1) and Raghunath Das (plaintiff
appellant) who was then a minor. Lala Beni
Pershad left considerable movable properties includ-
ing many G. P. Notes and also various immovable
properties including agricultural land, gardens, and
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Raghu-ﬂavth Das houses. After his death the family continued to be
Gokal Chang JOINt until disputes and differences arose between the

. and another

Das, C. J.

two brothers in 1934, Eventually on November 12,
1934, the two brother executed an agreement refer-
ing their disputes relating to the partition of the
family properties to the arbitration of Lala Ramji
Dass, who was a common relation. It is alleged that
the respondent Gokul Chand had disposed of part of
the G. P. Notes and that at the date of the reference
to arbitration G. P. Notes of the value of Rs. 26,500

only were held by Gokal Chand, as the Karta of the
family.

On June, 21, 1936, the arbitrator made an award
which was signed by both the brothers statedly in
token of their acceptance thereof. The award was
registered on July 28, 1936. By that award the
arbitrator divided the immovable properties and
shops as therein mentioned. As regards the G. P.
Notes the arbitrator directed and awarded that out
of the G. P. Notes of the value of Rs. 26,500, which
then stood in the name of Gokul Chand, G. P. Notes
of the value of Rs, 13,300 should be entered into the
names of Gokul Chand and Mst. Daropadi and the
remaining Notes of the value of Rs. 13,200 should be
endorsed in the names of Raghunath Das and Mst.
Daropadi and that till her death Mst. Daropadi shenld
alone be entitled to the interest on the entire G. P,
Notes of the value of Rs. 26,500 and that after her
death Gokul Chand would be the owner of the G. P.
Notes of the value of Rs. 13,300 and Raghunath Das
of G. P. Notes of the value of Rs. 13.200. The arbit-
rator further directed Gokul Chand to pay to Raghu-
nath Das a sum of Rs. 20,000 in four several instal-
ments together with interest thereon as mentioned
therein.

On August 31, 1936, Gokul Chand applied to the
District Judge, Ambala, under paragraph 20, of
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Schedule II to the Code of Civil Procedure for filing Raghunath  Das

the award. During the pendency of those proceedings
the two brothers entered into a compromise modi-
fying certain terms of the award which are not
material for the purpose of the present appeal. By
an order made on November 18, 1936, the District
Judge directed the award as modified by the compro-
mise to be filed and passed a decree in accordance
with the terms of the award thus modified.

On November 15, 1939, Raghunath Das made an
application to the court of the District Judge for execu-
tion of the decree. The District Judge transferred
the application to the Court of the Subordinate J udge
who directed notice of that application to be issued
Gokul Chand filed objection to the execution mainly
on the ground that the decree had been passed with-
out jurisdiction in that the District Judge had no
power to pass a decree for partition of agricultural
lands. The Subordinate Judge on December 23,
1942, accepted Gokul Chand’s plea and dismissed the
execution application. On appeal by Raghunath Das
to the High Court a learned Single Judge on April 5,
1944, accepted the appeal, but on Letters Patent
Appeal filed by Gokul Chand the Division Bench on
March 15, 1945, reversed the order of the. Single
Judge and restored the order of dismissal passed by
the Subordinate Judge.

Having failed to obtain the relief granted to
him by the decree passed upon the award on the
ground of defect of jurisdiction in the Court which
passed the decree and consequently for want of
jurisdiction in the executing court, Raghunath Das,
on August 21, 1945, instituted suit No. 80 of 1945
against Gokul Chand for the recovery of Rs. 7,310-11-3
being the balance with interest remaining due to him
out of the said sum of Rs. 20,000, awarded in his
favour. Gokul Chand raised a number of pleas but
eventually all his pleas were negatived and the senior

.
Gokal Chand

. and another

Das, C. J.
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Ragh“nath DasSubordinate Judge, Ambela, by his judgment pro-
Gokal Chand nounced on December, 22, 1945, decreed the suit in
. and another favour of Raghunath Das. Gokul Chand did not file

Das, C. J.

any appeal therefrom and consequently that decree
became final and binding as between the parties
thereto.

On June 5, 1946, Raghunath Das filed in the
Court of the Senior Subordinate Judge, Ambala, a
suit being suit No. 239 of 1946 out of which the pre-
sent appeal has arisen. In this suit Raghynath Das
claimed that Goka! Chand be ordered to transfer
G. P. Notes of the value of Rs. 13,200 out of the G. P.
Notes of the value of Rs. 26,500 to Raghunath Das and
Mst. Daropadi by means of endorsement or some
other legal way, to get them entered into the Govern-
ment registers and to make them cver to Raghunath
Das, the plaintifi. Particulars of the numbers, the
year of issue, the face value and the interest payable
on all the said G. P. Notes were set out in the prayer.
There was an alternative prayer that Gokul Chand
be ordered to pay Rs. 13,200 to the plaintiff. Goku!
Chand filed his written statement taking a number of
pleas in bar to the suit. Not less than 12 issues were
raised, out of which only issues Nos. 2 and 3 appear
from the judgment of the Subordinate Judge to have
been seriously pressed. Those two issues were as
follows:—"(2) Is the suit within time ? and (3) Is
the suit barred by Order 2, Rule 2 of the Civil Pro-
cedure Code 7" The Subordinate Judge decided both
the issues in favour of the plaintiff. He held that
Article 49 of the Indian Limitation Act had no appli-
cation to the facts of this case and that there being
no other specific Article applicable, the suit was
governed by the residuary Article 120. The learned
Subordinate Judge also took the view that the period
from November 15, 1939, to March 15, 1945; spent in
the execution proceedings should be excluded under
section 14 of the Indian Limitation Aect in computing
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the period of limitation under Article 120. The Ragh“na:h Das
learned Subordinate Judge also held that the cause gopal  Chand

e

-

of action in the earlier suit for the recovery of the
sum of Rs. 7,310-11-3 was not the same as the cause
of action in the present suit and, therefore, the present
suit was not barred under Order 2, Rule 2, of the Code
of Civil Procedure. The learned Subordinate Judge
accordingly decreed the suit in favour of Raghunath
Das. Gokul Chand appealed to the High Court.

The appeal came up for hearing before a Division
Bench of the Punjab High Court. Only two points
were pressed in support of the appeal, namely, (1)
whether the suit was barred by time and (2) whether
the suit was barred under Order 2, Rule 2, of the Code
of Civil Procedure. Learned counsel appearing for
Gokul Chand urged that the suit was one for the re-
covery of “other specific moveable property” that is
to say specific moveable property other than those
falling within Articles 48, 48A and 48B of the Indian
Limitation Act and was accordingly governed by Arti-
cle 49/\p?5\«'7ia_é_s'tﬁree years’ period of limitation for a
suit, for * other specific moveable property or for com-
pensation for wrongful taking or injuring or wrongfully
detaining the same” and this period of three years be-
gins to run from “when the property is wrongfully
taken or injured o rwhen the detainer’s possession be-
comes unlawful”. In the opinion of the High Court
the suit was for the recovery of specific Government
promissory notes and this, according to the High Court,
was plain from the perusal of para 18 of the plaint
which set out the reliefs claimed by the plaintiff in
the suit. The reference to the numbers, value and
the year of issue of G. P. Notes and the rates of in-
terest carried by them appeared to the High Court
to be decisive on this point. The High Court held
that the suit was governed by Article 49 and that,
as the plaintiff would be out of time even if the

and another

Das, C. J.
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Raghunath  Dasperiod between November 15, 1939, and March 15,

Gokal _Chang 1945, was excluded, the High Court did not think
and another it necessary to consider the question of the appli-

Das, C. J.

of

cability of section 14 of the Indian Limitation Act.
As its finding on the issue of limitation was sufficient
to dispose of the suit, the High Court did not discuss
the other issue founded on Order 2, Rule 2, of the Code
of Civil Procedure but allowed the appeal and dismis-
sed the suit as barred by limitation.

We are unable to accept the decision of the
High Court as correct. The High Court overlooked
the fact that so far as the G. P. Notes were concern-
ed the decree upon the award only declared the
rights of the parties. Under the decree Raghunath
Das was entitled to have G. P. Notes of the value of
Rs. 13,200 endorsed in the names of himself and
Mst. Daropadi out of the G. P. Notes of the value
of Rs. 26,500. The award or the decree thereon did
not actually divide the G. P. Notes by specifying
which particular G. P. Notes were to be endorsed in
the names of Gokul Chand and Mst. Daropadi or
which of them were to be endorsed in the names of
Raghunath Das and his mother. Until the G. P,
Notes were actually divided, either by consent of par-
les] by the decree of the court, neither of the brothers
could claim any particular piece of G.P. Notes as his
separate property or ask for delivery of any parti-
cular G. P. Notes in specie. Gokal Chand not being
agreeable 0 come to an amicable division of the G. P.
Notes, Raghunath Das had perforce to seek the assis-
tance of the court and pray that the entire lot of G. P.
Notes of the values of Rs. 26,500 be divided by or
under the directions of the court into two lots and
one lot:, making up the value of Rs. 13,200 be endorsed
in favour of him (Raghunath Das) and his mother by
or on behalf of Gokul Chand and then delivered to
him, the plaintiff. He could not in his plaint claim
that particular pieces of G. P. Notes making up the



voL. x11] INDIAN LAW REPORTS 2101

value of Rs. 13,200 be delivered to him in Raghu"az’ Das
specie. This being the true position, as We (gkal Chand

conceive it, Raghunath Das’s  suit cannot
possibly be regarded as a suit for a “specific move-
able property”. That expression is apt only to cover
a suit wherein the plaintiff can allege that he is entitl-
ed to certain specific moveable property andlor of
which he is presently entitled to possession in specie
and which the defendant has wrongfully taken from
him andor is illegally withholding from him. That is
not the position here. It should be remembered that
the two brothers were entitled to the G. P. Notes of
the value of Rs. 26,500 originally as joint coparceners
and thereafter, when the decree upon the award had
been passed, as tenants-in-common. Until actual
partition by consent of the parties or by court Gokul
Chand, who held the custody of the G. P. Notes,
could not be said to have taken them wrongfully from
Raghunath Das and his possession of them could not
be said fo be or to have become unlawful. These
considerations clearly distinguish this case from the
case of Gopal Chandrag Bose v. Surendra Nath Dutt

(1), on which the High Court relied #fThat case the

defendant had no right to or interest in the G. P.
Notes in question and had no right to retain posses-
sion thereof. Therefore, to the present situation the
terminus a quo specified in the third column of Arti-
cle 49 can have no application. It is now well es-
tablished tha t a suit bY an heir against other heirs
to recover his share of the moveable estate of a de-
ceased person is not one for specific moveable pro-
perty wrongfully taken such as is contemplated by
Article 49, but is governed by Article 120. See
Mochomed Riasat Ali v. Mussumat Hasin Banu (2).
The only difierence between the facts of that case
and those of the present case is that here the rights

(1) 1908 XII C.W.N, 1010
{2) 1893 L.R. 20 LA 155

and another

Das, C. J.

= In
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Raghunath  Dasof the parties had been declared by the decree upon
Gokal vbhand the award but that circumstance does not appear to
and another us to make any material difference in the application

Dag, C, J.

of the principle laid down by the Judicial Committee.
The substance of the plaintiff’s claims in both cases
is for separating his share out of the estate and for
allotment and delivery to him of his share so separat-
ed. In short such a suit is nothing but a suit for
partition or division of the moveable properties held
jointly or as tenants-in-common by the parties and
there being no specific Article applicable to such a
suit it must be governed by Article 120,

The period of limitation fixed by Article 120 is
six years from the date when the right to sue accrues.
In order, therefore, to be within the period of limita-
tion the plaintiff claims to exclude the period Novem-
ber 15,1939, to March 15, 1945, spent in the execution
proceedings.  Section 14(1) of the Indian Limita-
tion Act runs as follows:—

“14(1) In computing the period of limitation
prescribed for any suit, the time during
which the plaintiff has been prosecuting
with due diligence another civil proceed-
ing, whether in a Court of first instance
or in a Court of appeal, against the defen-
dant, shall be excluded where the pro-
ceeding is founded upon the same cause of
action and is prosecuted in good faith in
a Court which, for defect of jurisdiction,
or other cause of a like nature is umable
to entertain it.”

The respondent contends that the above section has
no application to the facts of his case. We do not
think that such contention is well founded. The exe-

W\F’_cm initiated by Raghunath Das were

certainly civil proceedings and there can be no doubt
that he prosecuted such civil proceedings with due
diligence and good faith, for he was obviously anxious

 }
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to have his share of the G. P. Notes separately allocat-Ragh“m:;h Das
ed to him. He lost in the execution court but went goxal Chand
on appeal to the High Court where he succeeded and another

before a Single Judge, but eventually he failed before
the - Division Bench which reversed the order
the Single Judge had passed in his favour,
Therefore, there can be no question of want of due
diligence and good faith on the part of Raghunath
Das. In the next place the section excludes the time
spent both in a court of first instance and in a court
of appeal. Therefore, other conditions being satis-
fied, the entire period mentioned above would be
liable to be excluded. The only questions that re;
main are (1) whether the proceedings were founded
upon the same cause of action and (2) whether he
prosecuted the proceedings in good faith in a court
which for defect of jurisdiction was unable to enter-
tain it. The execution proceedings were founded
upon his claim to enforce his rights declared under
the decree upon the award. The cause of action in
the present suit is also for enforcement of the same
right, the only difference being that in the former
proceedings Raghunath Das was seeking to enforce
his rights in execution and in the present instance he
is seeking to enforce the same rights in a regular suit.
There is nothing new that he is asking for in the
present suit. That he prosecuted the execution pro-
ceedings in the Subordinate Court as well as in the
High Court in good faith cannot be denied, for the
Single Judge of the High Court actually upheld his
contention that the court had jurisdiction to entertain
his application. The execution proceedings failed
before the Division Bench on no other ground than
that the executing court had no jurisdiction to enter-
tain the application, because the decree sought to be
executed was a nullity having been passed by a court
which had no jurisdiction to pass it. Therefore, the
defect of jurisdiction in the court that passed the

Das, C.J.
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Raghunath Dasdecree became, as it were, attached to the deciee it-
Gokal ”’Chand self and the executing court could not entertain the
and another execution proceeding on account of the same defect.

Das, C. J.

The defect of jurisdiction in the executing court was
finally determined when the Division Bench reversed
the decision of the Single Judge who had entertained
the execution proceeding. In our opinion Raghunath
Das is entitled to the benefit of section 14(1) of the
Indian Limitation Act and the period hereinbefore
mentioned being excluded, there can be no doubt that
the suit was filed well within the prescribed period of
limitation and the judgment of the Division Bench
cannot be sustained.

In the view it took on the question of limitation
the Division Bench did not consider it necessary to go
into or give any decision on the other issue, namely, as
to whether the suit was barred by Order 2, Rule 2,
The suit should, therefore, go back to the High Court
for determination of that issue. The result, therefore,
is that we accept the appeal, set aside the judgment
and decree of the High Court and remand the case
back to the High Court for a decision on issue No. 3
only. The appellant will get the costs of this appeal
as well as the costs of the hearing in the High Court
resulting in the decree under appeal and the general
costs of the appeal and the costs of further hearing on
remand will be dealt with by the High Court.

B.R.T.



