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A, Indian Penal Code, 1860 - Ss. 452/34 & 376(2)(g) -
Code of Criminal Procedure, 1973 - Appeal against conviction - Sy.
452/34 & 376(2)(g) IPC - Prosecution not examining witness who
was not present at the time of occurrence - Examination not material
and not fatal for prosecution case - Non-production of case property
also not fatal for prosecution as case does not depend upon recovery
of case property - Statement of prosecutrix cannot suffer on account
of lapse on part of Investigating Officer - Appeal dismissed

Held, that Amandecp Kaur was not present at the time of occurrence
and as such hcr examination is not material. So, non-production of that
witness 1s not fatal for the prosecution. Prosccutrix has categorically stated
that accused Harpal Singh and Happy have actively participated in the
occurrence of gang rape. Prosccutrix has categorically stated that accuscd
present in the Court came inside the room afier scaling the wall of the housc.
The appcllcants have not disputed about the identity of any of them and
as such abovc said argument is without any forcc.

(Para 11)
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Further held, that the delay inlodging the IR 1s not fatal in case
it is properly explained. In the Indian Socicty the honour of a lady is put
at stakc whilc lodging the FIR under Scction 376(2)(g) of the IPC. Soin
these circumstances, the family members think number of times before
lodging of the FIR.

(Para 17)

Iurther held, that non-production of clothes is not fatal for the
prosceution. H is not a casc depending upon recovery of case property.
The statement ol the prosceutrix is better than an injured witness. Facts of
authority Sunder Pal's case(Supra) arc distinguishable as in that case child
was abducted for ransom and ransom, money was not produced before
the Court. There were other suspicious circumstances in the said casc and
as such the appellants cannot have benefit ol said authority.

(Para 20))

B. Compromise between Accused-Appellants and
Prosecutrix-not accepted by High Court for quashing FIR-whether
can be used to seek acquittal or get sentence reduced to that already

undergone-held, no.

IHeld, that the offence under Scetion 376(2)(g) of the Act1s not
compoundable. The factum of rape tarnished the prosceutrix and 1t creates
bad impression on her mind which lasts till her ke, Keeping in view the
trend of increasing rape, the Parliament in its wisdom has passcd ordinance
for taking scvere punishment tor sexual offences agaimst the woman. The
minimum scntence ol ten years has been prescribed under Scetion 376(2)(g)
of the IPC and there is no special reason to reduce the sentence qua Binder
Singh accuscd-appellant. Thercfore, the prayer of the appellant- Binder
Singh cannot be aceepted.

{(Para 29)

Furiher held, that the physical scar may heal up but the mental scar
will always remain. When a woman is ravished, what 1s mflicted 1s notmercely
physical injury but the deep sense of some deathless shame. The olfender
robs the victim of her most valuable and priceless posscssion that is dignity.

Unduc sympathy to timposc inadequate sentence would be more harm to
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the justice system to undermine the public confidence in the clficacy of law.
So, Binder Singh - accused-appellant, who has committed rape upon the
prosceutrix, cannot derive any benefit from the aforesaid authority.

(Para 32)

C. Indian Penal Code 1860-Section 376(2)(g)-gang rape-
whether actual sexual intercourse by each of accused necessary-
held, no-person facilitating rape equally culpable-lowever, sentence
reduced and appeal of co-accused partly accepted.

Held, that the actual sexual inter course by cach of the accused is
not necessary. According Lo the prosccution Harpal Singh@g Palli and
Happy accuscd facilitated the rape upon the prosceutrix at the hands of
Binder Singh accused. So, in these circumstances, ingredient of offence
under Scction 376(2)(g) of the IPC arc also madce out agaist accuscd
I larpal Singh @ Palli and ilappy accuscd-appellants alongwith Binder
Singh appellant, the accused who had actually committed rape upon the
proscculrix.

{(Para 30)

Ashok Giri, Advocalc, for the appellant.
S.S.Chandumajra, Scnior DAG Punjab.
K. C. PURL, J.

(1) By this common judgment | intend to disposc of Criminal
Appeal No. §.3007 SB of 2010 titled as Happy versus State of
Punjab; Criminal Appeal No. 8§.3064 SB of 2010 titled as Harpal
Singh @ Palli versus State of Punjab and Criminal Appeal No. S.3118
SB of 2010 titled as Binder Singh versus State of Punjab as all thesc
appcals have ariscn out of the same judgment and incident. For
convenience facts are being taken from CriminalAppeal No. S.3007
SB of 2010 titled as Happy versus State of Punjab.

(2) Alorcsaid appcals have been directed by appellants against the
judgment and order dated 27.10.201 0 passed by Shri 3.K. Mchta, lcarned
Additional Sessions Judge, Sangrur vide which accusced/appellants were
convicled under Scetions 452 and 376(2)(g) of the Indian Penal Codce
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(inshorl the 1PC) and sentenced o undergo rigorous imprisonment for
aperiod ol ten years and to pay a finc of Rs. 1 0.000/- cach and in default
ofpayment of finc to further undergo rigorous imprisonment for a period
ofonc year cach under Scetion 376(2)(g) of the IPC and Lo further undergo
rigorous imprisonment for a period of three ycars cach and to pay a finc
ol Rs.5.000/- cach and in defautt of payment of finc to further undergo
rigorous imprisonment for a period of one ycar under Scetion 452 of the
IPC. 1owever, both the sentences were ordered to run concurrently.

(3) T'he story of the prosceution in briclis that the prosceutrix hails
from Bihar and was residing with her husband in the house of Malwinder
Singh in village Fatchgarh Chhanna where she was working as a maidhelper
was lying on a cot in her housc after getting free from houschold chores.
Accused Binder Singh, Harpal Singh and Happy Singh came insideher
housc after scaling over the boundary wall of her house. 1Harpal Singhcaught
hold of the prosceutrix from both of her arms whereas appy Singh forcibly
removed her salwar and Binder Singh raped her. During the courscoflbeing
raped prosceutrix kept on erying loudly which attracted her husband Narcsh
Sadda 1o the scenc on whose arrival all the three aceuscd tried to [lee.
Narcsh Sadda caught hold of one of the ficcing accused namely Binder
Singh but he still managed to give him a slip butin the process a part of
the shirl ol Binder Singh gave away and remained behind in thehands of
Naresh Sadda. Amandeep Kaur, daughter of Malwinder Singhremoved
(he prosceutrix to Civil Hospital, Sangrur where she was medicolegally
examined and treated upon. Upon receipt ol this information, FIR was
lodged and investigations were commenced. Medico-legal cxaminationol
the prosceutrix was got conducted. The accused were arrested. After
completion ol the investigations, challan against the accused was presented
in the court for trial ol the casc.

(4) On appearance ol the accused copics of documents relied upon
by the proseeution were supplicd to them Iree of cosls. The olfence
punishable under Scetion 376 of the IPC is exclusively triable by the Court
of Session and the learned aqua Magistrate commitied the case o the
Court of Scssion vide order dated 19.9.2009.

(3) The trial Court framed charges under Scetions 452/34 and 376
(2)(g) of the 1PC against the accused persons. They pleaded not guilty
thercto and claimed trial,
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(6) In order to cstablish iis case, prosceution examined Dr. Sanjiv
Aggarwal as PW-1, Dr. Sumandeep Kaur Grewal as PW-2, Dr. Balwant
Singh, PW-3, HHC Gurtej Singh PW-4, HHC Taran)it Singh as PW-5, HC
Paramjit Singh (PW-6),AS1 Gurjit Singh PW-7, prosccutrix hersclfappeared
as PW8, Narcsh Sada as PW-9 and closcd the prosccution cvidence.

(7) In their statements recorded under Section 313 Cr. P. C., the
accused denicd all the incnminating cvidence appearing against them and
pleaded their false implication. It is alleped by the accusced that Naresh
Sadda had borrowed some money from the accused and when they started
msisting for repayment, instant falsc casc has been planted. They did not
lcad any evidence in defence.

(8) Thetrial Court, after hearing the leamed counsel for the partics
convicted and sentence the accused vide judgment and order dated
27.10.2010, as aforcsaid.

(9) Fechng dissatistied with the aforesaid judgment and order dated
27.10.2010, the accused/appellants have dircected the present appeal.

{(10) I have heard learned counscl for the partics and have gone
through the records of the casc.

(11) Learned counscl for the appcllants have submitted that name
of the accused Harpal Singh and [Happy were not known to the prosecutrix.
According to the proseccutrix namec of IMarpal Singh and lHappy
accusedappellants have been told to her by Amandeep Kaur but the
proscecution has not examined Amandcep Kaur to prove s case and as
such prosceution story 1s doubtful, more-so qua [Harpal Singh and Happy
accuscd-appellants.

(12) I have considered the said submission but do not find any force
in that subnmussion.

(13) Amandecp Kaur was not present at the time of occurrence
and as such her examination is not material. So, non- production of that
wilness 1s not fatal for the prosccution. Prosceutrix has categorically stated
that accused Harpal Singh and IHappy have actively participated in the
occurrence of gang rape. Prosccutrix has catcgonically stated that accused
present in the Court came inside the room after scaling the wall of the housc.
The appellants have not disputed about the identity of any of them and as
such above said argument is without any force.
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(14) Leamed counscl for the appellants have further submitied that
according (o the prosccution occurrence has taken place on 23.7.2009 at
1.00a.m., prosecutrix was cxamined as on 23.7.2009 by Dr. Sanjiv
Aggarwal (PW-1) Medical Officer at Civil Hospital. Sangrur and found two
minor injurics on the lower amn and pain in forchead, neck and shoulder.
Prosceutrix was not cxamined regarding the allegation of rape on 23.7.2009.
She was again cxamined by Dr. Sumandecp Kaur Grewal on 25.7.2009.
I'his witness has stated that neither any scar mark nor any injury was found
on the person of prosceutrix. She has given the opinion regarding sexual
intereourse on the basis of Chemical report Ex.PW2/E in which spermatozoa
was deteeted in contents of Cervical swab and salwar of the prosceulrix.
She has given the opinion regarding rape for the lirst time mthe Courton
26.10.20009. T'he prosccutrix was a married woman and assuch presence
ol spermatozoa on swab and salwar could be the result of her scxual
intercourse with her husband. Prosccution has not proved the fact that
spermatozoa belonged to any of the accused including Binder Singh. There
must be sign of struggle on the body of proscecutrix in casc she had been
subjccted to rape at the hands of three persons. Absence of any injuryon
her person allogether rules out the factum of rape. -

4

(15) 1 have considered the said submission but do not find any force
in that submission.

{(16) Merc fact that on 23.7.2009 prosceutrix was not examined
regarding the factum of rape does not create any doubt in the prosceution
version. The prosceution cannot be penalized for the lapse on the part of
theinvestigating oflicer. Previously the police personnel’s were hesitant o
lodge the FIR under Scetion 376 of the 1PC. Mere fact that doctor has
given opinion regarding rape for the first ime in the court docs not create
suspicious in the prosceution version. The contents ol cervical swab and
sahwar ol the prosceutrix contains spermatozoa. No doubt the prosceutitx
was a marricd lady at the time ol occurrence but that ground itsclf'is not
sufficient to conclude that her testimony 1s false. There were two injurics
on the person ol the prosceutrix which corroborates the factum of rape.
There was reddish abrasion | em x 0.5em on the right lower arm in the
middle ol the prosccutrix. There was pain and tenderness over head, neck
and shoulder ol the prosccutrix. So, it cannot be said that there was no
[orcible rape on the prosceutrix.
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(17) Learncd counsel for the appellants have further submitted that
there is a delay in lodging the FIR, which creates doubt in the prosecution
VErsIon.

(18) [ have considered the said submission but do not {ind any force
in that submission.

(19) The delay in lodging the FIR is not fatal in case it is properly
explaincd. [n the Indian Society the honour of a lady 1s put at stake while
lodging the IFIR under Section 376(2)(g) of the IPC. So, n these
circumstances, the family members think number oftimes before lodging
of the FIR.

(20) 1earned counscl for the appellants have further submitted that
casc property has not been produced and on that account the prosecution
story is doubtful. Learned counsel for the appellants have relied upon
authority Sunder Pal versus State of Haryana (1}, in support of their
argument.

(21) I have considered the said submission but do not find any force
in that submission.

(22) Non-production of clothes is not fatal for the prosecution. It
is not a case depending upon recovery of case property. The statement of
the prosceutrix is better than an injured witness. Facts of authority Sunder
Pal’s case (supra)are distinguishablc as in that case child was abducted
for ransom and ransom, money was not produced before the Court. There
were other suspicious circumstances in the said case and a¥ such the
appellants cannot have benetit of said authority.

(23) It is further submitted that Naresh Sada (PW-9) husband of
the prosecutrix has not supported the case of the prosecution. [t is further
submitted that he was declared hostile and he even then not supported the
case of the prosecution. He has not stated that prosecutrix disclosed him
that she was subjected to gang rape at the hands of the accused. So, the
prosecution story is doubtful. :

(24) I have considered the said submission but do not find any forcc
in that submission.
(25) Mere fact that Naresh Sada (PW-9) husband of the prosecutrix

has resiled from the previous statement is not a ground to discard the sworn
testimony. The prosecution has to face great humps for the success of the

(1) 2006 (2) R.C.R. (CrL) 307




604 LILR. PUNIAB AND THTARYANA 2014(2)

case. The witnesses arce won over by the accused on ditTerent considerations
including threat. moncey power cle. So, mere fact that hushand of the
prosceutrix has resiled docs not ereate doubt in the prosceution story.

(26) I.camced counscl lor the appellants have (urther submitied that
in fact hushand of the prosceutrix owed moncy o the accused and on that
account falsc casc has been registered against the appellanis to pul pressure
upon them not to demand the amount.

(27) | have considered the said subnuission but do not find any loree
in that submission.

(28) Not cven a single document that husband of the prosceutrix
owed money Lo any of the accused has been produced on the file. The stand
ol the appellants/accuscd that husband of the prosceutrix registered a false
case on account of money transaction has rightly been dechned by the trial
Court.

{29) Lcarned counscl lor the appellants have Turther contended that
accusced/appellants moved an Criminal Misc. application No.M.5183 of
2010 for quashing FIR in question on the basis of compromisc with the
prosccutrix. The said petition was dismissed as withdrawn as olTence under
Scction 376(2)(g) of the 1PC cannot be allowed o0 be compounded.
However, Icarncd counscl for the appellant has further submitted that incasc
this Court is not inclined to accept the prayer of the appellants foracquittal
ol thc accused, in that case, the sentence be reduced to the period alrcady
undergone as appellants arc in custody for the last more than 3% years and
have also carned remissions.

(30) T have considered the said submission but do not find any force
n that submission,

(31) The offence under Scction 376(2){g) of the Act is not
compoundable. The factum of rape tarnished the prosceutrix and it creales
bad impression on her mind which lasts till her life. Keeping in view the
trend ofinereasing rape, the Parliament in its wisdom has passed ordinance
lor taking severe punishment for sexual offences against the woman. The
minimum sentence of ten years has been preseribed under Scetion 376(2)(2)
ol the IPC and there 1s no special reason to reduce the sentence qua Binder
Singh accused-appellant. Therelore. the prayer of the appellant-Binder
Singh cannot be aceepled.
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(32) Leamed counscl for State has rclied upon authority Priya
Patel vs. State of M. P & Anr (2), whercin it has been held by Hon'ble
Apex Court that woman cannot be guilty of offence under Section 376(2)(g)
of the IPC. In para No.8 of the said judgment it has been further laid down
that where there is a common intention of group of persons to commit rape
but only onc of them commutting the rape in furtherance of common intention,
cach person ofthe group shall be deemed to have committed gang rape
though he did not actually commit rape, in view of explanation (1) of Section
376(2)(g) of the IPC.

(33) Learned counsel for appellants have further relied upon authority
of this Court State of Haryana versus Balwan son of Daya Nand (3).
‘The facts of that casc are distinguishable as in that case prosceulrix was
literate lady but introduced a different story during the coursc of trial. She
madc material improvements in her Court statement. So, that authority docs
not help the appellants 1n any manner.

(34) Learned counscl for appellants have further relicd upon authority
State of M. P versus Basodi (4), whercin Honble Apex Court has held
that Court has the discretion to impaosc less preseribed mimmum sentence
after giving adequate special reasons. There is no dispute to that proposition
of law. In that case 1t has been further observed by the [on’ble Apex Court
that olfence under Section 376 of the IPC is an offence aftecting the human
body. The physical scar may heal up but the mental scar will always remain.
When a woman is ravished, what 1s inflicted is not merely physical injury
but the deep sense of some deathiess shame. T'he offender robs the vietim
of'her most valvable and priceless possession that is dignity. Unduc sympathy
to impose inadequate sentence would be more harm to the justice system
to undermine the public confidence in the cificacy of law. So, Binder
Singhaccused- appellant, who has committed rape upon the prosecutrix,
cannot derive any benefit from the aforesaid authority.

(35} So, the appeal preferred by Binder Singh-accused-appellant
has no ment and the samc stands dismissed.

(36) However, learned counsel for the appellants Harpal Singh and
Tappy have submitted that allegations of actual rape have been levelled
against Binder Singh accused-appcllant only. Neither prosecutrix nor any

(2) 2006(3) RCR (Crl) 545

(3) 2009 (5) RCR ( Crl.) 436
(4) 2009 (2) RCR (Crl.) 842
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other witness of the prosceution have stated about the factum of rape by
[1arpal Singh and Happy accused-appellants. The story of caught hold by
thesc accused to the prosccutrix, does not appcal to the rcason.

(37) Lcarned counsel for the appellants have submitted that allcgation
of actual rapc are not against Harpal Singh @@ Palli and Happy accused
and on that account they cannot be convicted for o ffence under Scection
376 (2(g) of the IPC.

(38) The actual scxual inter course by cach of the accused 1s not
necessary. According to the prosccution Harpal Singh @ Palli and [Happy
accused facilitated the rape upon the prosceutrix at the hands of Binder
Singh accused. So, in these circumstances, ingredient of offence under
Sections 376(2)(g) of the IPC are also made out against accused Harpal
Singh @ Palli and Happy accused-appellants along with Binder Singh
appellant, the accused who had actually committed rape upon the prosecutrix.
[.carmned counsel for the appellants Harpal Singh (@ Palli and Happy relied
upon authority Shakil Karim Tamboliversus State of Maharashtra (5),
as in that authority two of the accused committed rape inside the house and
the third accused stood guard out side. All the three accused were convicted
under Sections 376(2)(g) of the IPC. However, sentence of the accused
who stood outside to guard was reduced to scven ycars.

(39) So, keeping in view the ratio of authority Shakil Karim
Tambokli ‘s case (supra), the appcals preferred by accused- appellants
Harpal Singh @ Palli and Happy stand partly accepled. The sentence
imposed by the trial Court on both accused accused-appellants Harpal
Singh @ Palli and Happy stood reduced to rigorous imprisonment of scven
years instcad of rigorous imprisonment of ten years.

(40) With the reduction in sentence, both the appceals preferred by

accuscd-appellants Harpal Singh @ Palli and Happy stand disposed of

accordingly.

(41) A copy of this judgment be sent Lo the trial Court for strict
compliancc.

S. Gupta

(5) 2009 (3) RCR (Cri) 173



