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Indian Penal Code, 1860 - 8.302 - Repugnancy - Medical and
occular version - Recoveries doubtful - Appellant and his wife were
tried for murder - Prosecution story - Appellant and his wife hit
deceased with pestle and handle of spade - Police arrested appellant
and his wife - Recorded disclosure statements - Recovery of pestle
and handle of spade from cotton fields - Doctor found that most of
the injuries were with sharp edged weapon - Trial court convicted
appellant and acquinted his wife - Appellant assailed his conviction
- State appealed against acquittal of appellant's wife - Appeal against
conviction allowed - Appeal against acquittal dismissed - Held -
Repugnancy between medical and ocular version - Presence of witness
doubtful - Recoveries doubtful - Acquittal, upheld.

feld, that according 1o the medical cvidence of PWS and according
to the inquest report 12x.P G, most of the injurics on the deceased were with
the sharp edged weapon. According Lo the ocular evidence of PW6 Radhey
Sham. Sohan Lal (appcllant in CRA No. D-291-D13 0 2008) uscd pestic
(ghotna/ghota) lor causing injurics to Hem Raj deceased, while Raj Bala
(respondent in CRM No.314-MA of 2008) uscd handle of the spadc
(kassi) [or causing injurics on the deccased. With both these weapons,
stabbed wounds or incised wounds could not take place on the corpse of
Ilem Raj. The presence ol PWG6 becomes utterly doubtful, which could be
belicved, ifhe had candidly deposed that injurics to the deceased were given
with sharp edged weapon. Lven the conduct of PW6 Radhey Sham is very
much suspicious. | [c did not nsc to the occasion. e tacitly slept in his housc
which is unbclicvable. When he had scen his brother being beaten by the
assailants, it was required of him to raisc alarm to attract the people (rom
ncarby place or he should have rushed to the police station (o report the

s
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incident. Silence of PW6 in this matter in not reporting the samc Lo his family
members or to the police or the respectable ol village, whercon, he should
have acted with alacrity is indeed, intriguing and that leads to incvitable
conclusion that he was not present at the place of incident.

(Para 33)

Further held, that cven recovery of weapon i.c handlc of the spade
and pestle (ghotna/ghota), on the basis of disclosurce statement of Sohan
1al appcllant is utterly doubtful. According to the scrial no.23 of'the inquest
report Ex. PG, one wooden handle of spade and onc wooden ghota in two
picces (pestle) were found near the corpsc. Since these were lying near
the compse, blood oozing out of the wounds of Hem Raj deccased touched
these articles that were sent to the Forensic Science Laboratory and the
tatter vide reports x.PT and Ex.P'I/1 found human blood, thercon.

(Para 34)

I'urther held, that the weapons mentioned at serial no.23 of the
inquest report Ex. PG were not recovered from Sohan Lal (appellant in CRA
No. 2-291-DB of 2008); while on the contrary, these were lying at the
placc of incident itsclf. Investigating Officer PWY, who prepared the inquest
report had alrcady recovered handle of the spade and pestle in two picees
from the place of incident itself and he should have scived those and on
the contrary, he waited for scaling and scizing these vide memo till the arrest
of Sohan Lal (appcllantin CRA No. 1D-291-DB of2008) and his wifc Raj
Bala (respondent in CRM No.314-MA of 2008).

(Para 35)

Iurther held, that the medical evidence and ocular evidence being
recpugnant to cazh other must make the prosccution casc uticrly doubtful
against Sohan Lal (appcltant in CRA No.1)-291-D13 of 2008).

(Para 41)

Further held, that resultantly, appeal of Sohan Lal appeliant in CRA
No. 13-291-DB of 2008, titled Sohan Lal v. Statc of Harvana succceds
and is, hereby, allowed; impugned judgment of conviction and order ol
sentence qua him are set aside and he (Sohan Lal appellant) is acquitted
of offence punishable under Scction 302 IPC, where for, he was charged,
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convicted and sentenced by the learned trial Court, by according him bencefit
of doubt.
(Para 47)

Application for grant of leave to appcal to the State of aryana
is declined and CRM No. 314-MA of 2008 is dismisscd.
(Para 48)

Bikram Singh Gill, Advocate for the appcllant in CRANo. D-291-
DB of2008.

[1.S.Sran,Addl. A. G. Haryanafor respondent in CRANo.D-291-
DB of 2008 andapplicant in CRM No.314-MA of 2008.

S.P.BANGARII, J.

(1) Criminal appcal i.c CRA No.[>-219-DB of 2008, titled Sohan
I.al v. Statc of Haryana and CRM No.314-MA of 2008, titled State of
IHaryana v. Raj Bala for leave to appeal arise from thc common impugned
judgment and order. These are, therefore, being decided by this common
judgment.

(2) Casc of'the prosecution 1s that Radhey Sham complainant was
having four brothers namely Hem Raj, Har Bhagwan, Krishan Kumar and
Raj Kumar. All were married and residing separately. Hem Raj used to
reside ina farm house (dhani in the local parlance) in the fictds. He also
owned a housc in Sirsa. Sohan Lal (appellant in CRA No.D-291-DB of
2008) used to be his share cropper (siri in the local parlance). He owed
money to Hem Raj. Sohan Lal (appellant in CRA No.I>-291-DB ot 2008)
along with his family started living as a sharc croppcr in a kotha (room)
constructed in the fieldsbelonging to Igbal Singh son of Dilawar Singh of
village Karamgarh.

(3) On 17.10.2006, Radhey Sham complainant and his brothcr
Hem Raj had gone to take the balance of loan amount from Sohan Lal
(appellantin CRA No.1)-291-DB of 2008) at about 10:00 p.m. Hem Rayj
demanded moncy from Sohan Lal (appellant in CRA No.D-291-DB of
2008), whereupon, the latter got enraged and asked his wife Raj Bala
(respondent in CRM No.314-MA of 2008) to lit earthen lamp and
exhorted that account be settled. Accordingly, Raj Bala (respondcent in
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CRM No.314-MA ol 2008) lit thecarthén lamp and Sohan Lal (appeltant
in CRA No., D-291-DB of 2008) took apestle ( ghota/ghotna in the local
parlance) from the room and hit the head of1lem Ray, therewith, in order
1o kill him. Scqually, Hem Raj (deceased) [elidown and Raj Bala (respondent
in CRM No.314-MA of 2008) also hit the leg of Hem Raj (deceased) with
a handle of'spade. Both ofthem went onbeating Hlem Raj (deecased). Out
of fcar, complainant stood by the side of Sheesham tree and fled towards
his housc. | 1¢ apprisced his (ather about theineident, who was heart paticnt
and diabcuic and unable to walk. Brother of the complainant namcly Hem
Raj (deccased) did not return to his farm house (dhani) 61l morning,.
Thercupon, Radhey Sham complainant alongwith hisbrother Raj Kumar
went o the place of incident and found Hem Raj lying dead in the room
of Igbal Singh on account of injuries. Much blood had oozed out of the
wounds. Sohan Lal (appcllant in CRA No. D-291-DB o[ 2008) {led away
ifrom the spot on account of fcar.

(4) On the basis of aforementionced statement 12x.P°1 of Radhey
Sham, formal FIR x.PD was recorded by the police against Sohan Lal
(appellant in CRA No. D-291-DB of 2008) and Raj Bala (respondent in
CRM No.314-MA of 2008) under Scction 302 of the Indian Penal Code
(*1PC” four short) rcad with Scction 34 1PC. Ram Murti, ASI took up the
investigation. e visited the spot and got the scene ol occurrence
photographced. He also summoned the crime team and Tilled blood stained
carth [rom the spot. Healso prepared inquest report X PD upon the corpse
of Hem Raj (deecased) and sent the samc to the mortluary for autopsy.

(5) Ram Murti, AS!arrcsicd Sohan Lal (appellant in CRA No. D-
291- DB ol 2008} and Raj Bala (fespondent in CRM No.314-MA of
2008) and interrogated them. Sohan Lat (appellant in CRA No.D-291-DB3
o2008) madedisclosure statement Ex.PP about the concealment of pestie
{ghoma/ghola) and spadc of handle in the cotton licld ol Igbal Singh.
Pursuant. thereto, hegot recovered thosce articles (ghotna/ghota and spade
ol handlce) from thedisclosed place, which were sealed into scparate parcels
with the scalbearing impression ‘RM” and taken in posscssion vide recovery
memo Ex. PR, e also got prepared site plan of the place of occurrence.
Blood stained articles were sent to Forensic Science Laboratory and the
Jatter vide reports Ex.Fand 1x.P1/1 found those to be staimed with human
blood.
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{6) Oncompletionofinvestigation, Station I lousc Officer of Police
Station Baragudha, instituted police report under Scction 173 of the Codce
of Criminal Proccdure (‘Cr.P.C’ for short) 1o the clTect that it appeared that
Sohan Lal (appellant in CRA No.D-291-DB of 2008) and Raj Bala
{respondent in CRM No.314-MA of 2008) have committed an olfcnce
punishablc under Scction 302 IPC read with Scction 34 [PC.

(7) On presentation of police report. copics of documents as
required under Scction 207 Cr.P.C were furnished to Sohan Lal (appcllant
in CRA No. D-291-DB of 2008) and Raj Bala (respondent in CRM
No.314-MA o 2008) and the casc was committed to the Court of Session
by the lcarned Illaga Magistrate, where charge under Scctions 302 IPC
rcad with Scction 34 1PC, was framed against Sohan Lal (appcliantin CRA
No.[3-291-DB ol 2008} and Raj Bala (respondent in CRM No.314-MA
o 2008), wherclo, they pleaded not guilty and claimed trial. Conscquently,
prosccution cvidence wassummoncd.

(8) Atlthetrial, prosccution cxamined Rajesh Kumar, [C as PW I,
Sita Ram, Constable as PW2, Rajbir Singh, Constablc as PW3, Mohan
f.al, Constable/Drafisman as PW4, Dr.Jagdeep Aggarwal as PWS, Radhcey
Sham, complainant as PW6, Devinder Kumar as PW7, Rakesh Kumar,
Photographer as PWS, Ram Murti, ASI as PW9 and Manoj Kumar, SI
as PW 10 and closcd the cvidence later.

(V) Alier closurc ofthe prosceution evidence, Sohan Lal (appellant
in CRA No.1>-291-DB of 2008) and Raj Bala (respondent in CRM
N0.314-MA ol 2008) were cxamined under Scction 313 Cr.P.C, wheren,
they denicd the allegations of the prosccution, pleaded innocence and false
implication in this casc. Sohan Lal (appeilantin CRA No.D-291-DB of
2008) gave his own version that he had never remained share cropper off
Igbal Singh son of Dilawar Singh nor had hc cver resided in the kotha
situated in his ficlds and he was residing in his village. | le further stated that
hc had nothing to do with the ficld of Igbal Singh and that hc and his wifc
Raj Bala (respondent in CRM No.314-MA ol 2008) have been falscly
involved in this case on the basis of suspicion and that he had no dispute
rcgarding moncy with the deccased. 1e further stated that he had alrcady
asked the decceased to get the loan sanctioned in his name, for which he
had got icd the forms (rom him so that when the loan was sanctioned,
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he (deccascd) may get the amount from that loan amor- . He further stated
that the complainant was not in thc knowledge of this fact.

(10) Raj Bala (respondent in CRM No.314-MA of 2008) had also
given her own version on the lines of version given by Sohan Lal (appellant
in CRA No. D-291-DB of 2008).

(11) Schan Lal (appellant in CRA No. D-291-DB o 2008) and
Raj Bala (respondent in CRA No.314-MA of 2008) werce called upon o
enter in defence, but they closed the same without examining any witness.

(12) After hearing both the sides, the lcarned trial Court vide
impugncd judgment and order of sentence, convicted Sohan Lal (appellant
in CRA No. D-291-DB of 2008) for the commission of offcnce punishable
undcr Scction 302 1PC and scntenced him to undergo imprisonment for
lifc and (o pay a finc of *5,000/- and in default, thereof, to undergo further
imprisonment {or five months. Whereas, Raj Bala (respondent in CRM
No.314-MA of 2008) was convicted for commission of offcnce punishabic
under Scction 323 I1PC and sentenced to undergo rigorous imprisonment
for a period of onc year and to pay a fine of €1,000/- and in default, thereof,
to further undergo imprisonment for a period of onc month. Since Raj Bala
(respondent in CRM No.314-MA of 2008) had undcrgonc impnsonment
for more than 1-1/4 ycars, she was ordcred to be relcascd forthwith, ifnot
rcquired in any other casc. However, she was acquitted of oflence punishable
undcr scction 302 [PC.

(13) Aggricved, thereagainst, Sohan Lal (appellantin CRA No. D-
291-D1B of 2008), who was accuscd before the lcamed trial Court, has
filed this appcal with a prayer for acceptance, thereol, and for his acquittal
of offence punishable under Scction 302 1PC.

(14) Aggricved against the impugned judgment of acquittal of Raj
B3ala, Statc of I taryana has also assailed the same by [liling scparatc CRM
N0.314-MA ol 2008, titled Statc of Haryana v. Raj Bala and praycd that
Raj Bala be held guilty of offence punishable under Scction 302 IPC and
convicled, thereunder. .

(15) Lcarncd counscl for Sohan [al (appcllant in CRA No.
D-291-DB 0 2008) and Mr.11.S.Sran, Addl. Advocate General, 1laryana
have been heard and record of the learned trial Court perused with their
assistance.



SOHAN LAL v STATE OF HARYANA 997
(S.P. Bangarh, 1)

(16) PW1 Rajcsh Kumar, HC tendered in evidence his aMidavit
Ex.PA.

(17) PW2 Sita Ram, Constablc also tendered in cvidence his
affidavitEx PB,

{18) PW3 Rajbir Singh, Constablc also tendered in evidenee his
affidavit Ex.PC adjuring, thercin, that he handed over copy of FIR Ex.PD
1o the Icarmed fllaga Magistrate after taking the same from the MHC of
Pohce Station.

(19) PW4 Mohan lL.al, Constable deposcd that on 07.11.2006, he
visited the place of occurrence and prepared scaled site plan Ex.PLE, on
the basis of demarcation provided by Radhcy Sham.

(20) PWS5 DrlagdeepAggarwal, deposed that on 18.10.2006, he
along with Dr.C.P.Dadhich, Medical Officer of Civil Hospital, Sirsa conducted
autopsy on the corpsc of Hem Raj and found following injurics, thercon:-

[.2 ems x 0.5 emincised wound right side frontal arca of scalp;

2.2 ems x 0.5 em incised wound over right frontal arca below injury
no. 1 and medial;

3.2 ems x 0.5 cmincised wound over frontal arca below injury no.2
and medially right side;

4.5 cms x 1 em incised wound over right side face extending from
lateral aspect of nosc to mid chin involved both lips and jaw.
Underlying bones werce fractured (upper jaw and mandiblc);

5. Multiplc abrasions present over right side ace with forchead
undcrlying bone depressed and fracturcd (with parictal, frontal,
maxillary bone, mandible) underlying brain matter was lacerated and
blood was present. Right side orbit fractured and eyce ball torn;

6.6 cms x 2.5 cms abrasion over right side chest laterally;

7. Incised wound of 2 cms x 0.5 cm over lcfl frontal arca of scalp;

8. Inciscd wound of 1.5 ecms x 0.5 cm over mid tibial arca left lower
legantcniorly;
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9. Incised wound of 5 ems x 0.5 cm over right knce anteriorly;

10.Incised wound of T cm x 0.5 cmover right mid tibial arca anteriorly
right lcg,

1'1.Incised wound of 2 ems x 0.5 em over right fore-am;

12. Incised wound of 2 ems x 0.5 cm over tefl shoulder delioid arca
and

13.Incised wound ol 2 ems x 0.5 ecm over right knee anteriorly below
patclla. ‘

(21) PWS further dcboscd that scalp and skull were healthy and
as described vericbrac were healthy. Membrane and brain were healthy;
spinal code was not opened. He further deposed that walls, nibs and
cartilages werc healthy; pleura was healthy and larynx and trachca were
palc. 1Tc also deposed that both the lungs were healthy, pericardium was
healthy, however, heart was healthy and left side chamber was containing

fluid blood. He further deposed that mouth pharynx and ocsophagus were
pale, stomach and its contents were healthy containing 300 mls of semi
digested food material; small intestine and their contents werce healthy and
containing chyme. PWS further deposed that large intestine and their contents
were healthy and contained f: accal matier; liver and spleen were pale: both
kidneys were healthy; urinary bladder was healthy and emipty and organs
of gencration and extemnal genitalia were healthy.

(22) PWS further deposed that cause of death in this casc, i his
opinion, was hacmorrhage and shock, as a result oflinjurics to the vital
organs which were antc-mortem in nature and sufficient to cause death in
the ordinary course of nature. e further deposed that time between injunics
and dcath was variable and between death and autopsy was within 12 to
24 hours. e further deposed that they handed over Lo the police a well

stitched corpsc of male alter conducting autopsy. copy of autopsy report
1:x.PI and diagram showing the scat of injury Ex.PI/1 atong with inquest
report 1ix.PG and scaled parcel bearing cight scals containing clothes of
the deceased. Tie also deposced that they conducted autopsy on police
application Ex.P11. shirt Ex.P1, underwear 1:x.P2 and blanket (chadar)
1:x.13, which were removed from the corpse were handed over to police
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by them in a scaled cover that was opened during the deposition of this
witness. Lathi Ex.P4 and pestle (ghotna/ghota) x.P3S werce also show to
this witness during his deposition. 1 le deposed that possibility of injurics with
these lathis and pestic (ghotna/ghota) on the person of deccased could not
be ruled out.

(23) PW6 Radhey Sham deposced that on 17.10.2006, at about
10:00 p.m. his dcecased brother Hem Raj had gone to the ficlds ol fqbal
Singh in village Karamgarh to take moncy from Sohan Lal (appellantin CRA
No. D-291-DB of 2008), where the latter used to reside and he (PW6)
was accompanying him. He further deposed that Sohan Lal (appellant in
CRA No. 12-291-DB of 2008) askcd his wifc Raj Bala (respondent in
CRM No.314- MA 0f 2008) to lit the carthen tamp to scttlc the accounts
with Iiem Raj. Thereupon, Sohan Lal appellant picked up a pestic (ghotna/
ghota) and gave blow, thereof, on the forchcad of Flem Ray and the latter
scqually fcll down. 11c further deposed that Raj Bala (respondent in CRM
No.314-MA of 2008) also beat his brother 1Tem Raj deccased with handle
of spade on his lcg and he became perplexed and could not come [orward
to rescuc his brother and he got aside behind a Sheesham tree and then
he came back and on rctum, he apprised his father of the incident. He further
deposced that he is a heart paticnt and his father is also a diabetic and his
wifc gave him some medicines as he was fecling restless and he slept and
in the moming, he Icamt that his brother had not returned to his housc. Then,
he alongwith his brother Raj Kumar went to the spot and found his brother
dead and some blood was scattered over the carth and both the accused
persons were not there.

(24) PWO6 further deposced that they contacted their relatives on
phong; panchayat was also convencd by them which also went to the spot
and police met him on the way, when he was going to lodge the report with
them and he made statement Ex.PI, which bears his signaturcs. He further
deposcd that police then accompanied them to the spot and lified some
blood stained carth from the spot and made parcel, thereof, that was scaled
and scized vide memo 1ix.PJ, which bears his signatures. e also deposed
that photographs werc also taken by the Investigating Officer, as also, police
prepared rough site plan of the place of incident, as also, got conducted
autopsy on the corpsc of his brother.

-
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(25) PW7 Devender Kumar deposed that Sohan Lal (appellant in
CRA No. D-291-D1B of 2008) was cmployed as a share cropper two years
prior to the death ol his father. who had taken a sum of * 14527/- [rom them
as advance and a sum of *8187/- was deposited by himand a sum of
6300/6400/- was to be recovered from him and writing Ex.PK about this
fact was also madc. Tic also deposed that Sohan Lal (appellant in CRA
No. D-291-DB o 2008) had requested his father to give loan to purchase
buftato and that amount he would repay and his father had advanced a loan
of © 12.000/- to Sohan Lal (appcllant in CRA No. 1-291-DB of 2008)
to purchase bufialo vide loan form Ex.PL, which bears thumb impression
of Sohan Lal (appctlant in CRA No. D-291-DB o 2008) and those papers
were handed over (o police by him that were scived vide memo Ex.PM
and his statement was also recorded.

(26} PWS8 Rakcsh Kumar deposced that on 18.10.2006, he took
photographs Ex.’9 to 1Ix.P14, whosc negatives arc Ex. P15 to Ex.P20.

(27) PW9 Ram Murti,ASI conducted the investigation of Uis casc.
ITe deposed that he recorded the statement 1x.P1 of Radhcy Sham
complainant at Bus stand of village Sahuwala, where, he was present
alongwith other police officials and on the staterment Ex.PL, he made his
cndorscment 15x.P1/1 and on the basis, thercof, formal FIR Lx. PD was
registered in the police station, He further deposed that he prepared inquest

report 1ix PG, as also, prepared rough site plan Ex. PN of the place of

occurrence. He further deposed that he lificd blood stained carth from the
spol. that was scaled mto a parcel with his scal bearing impression *RM’
and that parccl was scized vide recovery memo Lx. P He also deposed
that he moved application Ex.PI for getting conducting autopsy on the
corpsce of the deccased that was sent to the mortuary of Civil Hospital, Sirsa
for autopsy and on the same day, Subhash Chander. HC produced before
him a parcel contaiming clothes of the deccased and that parcel was seized
vide memo LExPO. e further deposed that on 19.10.2006, he arrested
both the accused of this case and Sohan Lal (appellant in CRA No. D-
291-DB ot 2008) suffered disclosure statement Lx. PP pursuant, thereto,

he got recovered handie of spade and pestle (ghotna'ghota) from ficld of

Igbal Singh that were scaled with the scal bearing impression "RM™. He
also deposced that sketches of pestic (ghotna/ghota) and lath Ex.PQ and

- ]
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Lx.PQ/1 respectively were prepared and madce into scparate parcels,
scaled with the scal bearing impression ‘RM” and thosc parcels were scized
vide recovery memo Ex PR He also deposed that on 26.10.2006, he was
present in police station where, Devender Kumar produced before him
lix.PK and Ex.PL and he scized those vide memo Ex.PM. Lathi Eix.P4 and
three picees of pestle (ghotna/ghota) Ex P35 were produced in the Court.
during his deposition.

(28) PWI10 Manoj Kumar SI/SHO also corroborated the testimony
of PW9 by deposing likcwisc.

(29) l.carncd counscl for Sohan Lal (appcllant in CRA No. D-
291-DB of 2008) contended that latter neither remained a share cropper
with lgbal Singh nor resided in his alleged kotha in his ficlds at the village
Karamgarh. I¢ also contended that the conduct of PW6 Radhcy Sham
complainant, alleged cye witness of the incident, 1s highly unnatural. 1 he
would havebeen present at the place oflincident, in that cvent, he would
have intervencedto rescuc his deceased brother Hem Raj or he would have
reported the matter to the police instead of sleeping in his housc for whole
of the night. e also contended that the ocular evidenece and the medical
cvidence are contradictory to cach other and, thercfore, the impugned

judgment and orderof sentence qua Sohan Lal (appellantin CRA No. D-

291-DB of 2008) may bc sct aside.

(30) On thec other hand, learncd Additional Advocate General,
Haryana for the respondentin CRA No.[D-291-DB of 2008 contendced that
theimpugned judgment of conviction and order of sentence qua Sohan 1Lal
appellant were rightly passed by the lcamed tral Court and, therelore, these
may be upheld and affimmed and on the basis ol parity, Raj Bala (respondent
in CRM No.314-MA of 2008) wifc of Sohan Lal appctlantis also required
to be convicted and sentenced, as she shared common intention with her
husband Sohan Lal (appcllant in CRA No. D-291-DB of 2008) in killing
[lem Raj and, therefore, he contended that lcave to appeal may be granted
and the appeal be heard on merit and the impugned judgment of acquitial
against Raj Bala (respondent in CRM No.314-MA of 2008) may bc sct
aside and she be also held guilty for commission o' murder of Tlem Raj
and be sentenced accordingly like her husband Sohan Lal (appellant in CRA
No. D-291-DB of 2008).
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(31) Medical evidence of PWS5 Dr.Jagdecp Aggarwal has been
reproduced in the carlier parts of this judgment. According to that iestimony,
there were thirteen injurics on the corpsc of Hlem Raj, out of these, cleven
injurics were incised wounds, while only two injurics f.enos.5 and 6 were
abrasions. Indubitably, injurics nos.1 to 4 and 7 to 13, which wercincised
wounds could be suffered only with a sharp edged weapon.

(32) According to scrial no. 10 of Inquest report Ex PG there was
a mark of stab wound on the right sidc ol forchcad ol THHem Raj deccascd.
There was injury on the eye lid of right cyc and right side jaw was damaged
duc to injury. There was mark of cut injury below the chin; there was injury
bluish in colour (ncelgu) on the ribs; there was injury on the arm of right
hand; there was injury on the Iefi shoulder; there were injurics on the neck
and back and blood had oozed out of these injurics. According to this
inquest report Ex. PG, sharp edged weapon was uscd in the occurrence.
Mani(cstly stabbed wound on the right side of the forchcad of the deccased
could be caused only with a sharp edged weapon.

(33) So.according to the medical evidence of PWS5 and according
to the inquest report Ex.PG, most of the injurics on the deccased were with
the sharp cdged weapon. According Lo the ocular evidence of PW6 Radhey
Sham, Sohan Lal (appellant in CRA No. D-291-DB ol 2008) uscd pestle
(ghotna/ghota) for causing injurics to Hem Raj deceased, while Raj Bala
(respondent in CRM No.314-MA of 2008) uscd handlc ol the spade
(kassi) for causing injurics on the deccased. With both these weapons.
stabbed wounds or incised wounds could not take place on the corpsc of
Hlem Raj. The presence of PW6 becomes utterly doubtiul, which could be
believed, ihe had candidly deposed that injurics to the deccased were given
with sharp edged weapon. Lven the conduct of PW6 Radhey Sham is very
much suspicious. He did not risc to the occasion. e tacitly slept in his house
which is unbelicvable. When he had scen his brother being beaten by the
assailants, it was required of him to raise alarm to attract the people rom
ncarby place or he should have rushed to the police stalion to repart the
incident. Silence of PW6 in this matter in notreporting the same (o his family
members or 1o the police or the respectable of village., whercon, he should
have acted with alacrity is indeed, intriguing and that leads to incvitable
conclusion that hc was not present at the place ol incident.
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(34) Piven recovery of weapon i.c handle of the spade and pestic
(ghotna/ghota), on the basis of disclosurc stalement of Sohan Lal appellant
is utterly doubtful. According to the serial n0.23 of the inquest report 1x.PG,
onc wooden handle of spade and one wooden ghota in two picees (pestle)
were found near the corpsc. Since these were lying near the corpse, blood
oozing out of the wounds of 11em Raj deceased touched these articles that
were sent Lo the Forensic Science Laboratory and the latter vide reports

Ex.PT and Ex.P1/1 found human blood, thercon.

(35) Therclore, the weapons mentioned at scrial no.23 ol the
inquest report 1ix.PG were not recovered from Sohan Lal (appellant in CRA
No. D- 291-D1B of 2008), whilc on the contrary, these were lying at the
placc of incident itsclf. Investigating Officer PW9, who prepared the inquest
report had atrcady recovered handle of the spade and pestle in two picces
[rom the place of incident itsclf and he should have scized those and on
the contrary, he waited for scaling and scizing these vide memo till the arrest
of Sohan Lal (appcllant in CRA No. D-291-DB o 2008) and his wilc Raj
Bala (respondent in CRM No.314-MA of 2008).

(36) ‘T'herefore, the disclosure statement Lx. PP ascribed to Sohan
[.al (appcliant in CRA No. D-291-DB of 2008) becomes utterly doubtiul.
This disclosurce statement Ex.PP was prepared on 19.10.2006, whilc,
inquest report was prepared on 18.10.2006, on which date, these weapons
allcgedly recovered from Sohan Lal (appcllant in CRA No. D-291-DB ol
2008), pursuant, to his disclosure statement Lx.PP werce alrcady with the
police, as per inqucst report 1x.PG.

(37) Invicw of the recovery of weapons of oflence allegedly used
in this occurrence by the police at the time of preparation of inquest report
Iix.PG dated 18.10.2006, itis arduous to hold that these were got recovered
by Sohan Lal (appcllant in CRA No.D-291-DB 02008). Thercfore, his
disclosure statement Ex.PP becomes utterly doubtlul, as also, allcged recovery
ol weapons of offence. When disclosure statement Ex.PP and resultant
recovery of weapons of offence i.c handle of the spade and pestle (ghotna/
ghota) arc discarded, it becomes a casc of recovery of no weapon ol
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offence from the appellant. Even, Raj Bala (respondent in CRM No.3 14-

MA of 2008) did not suffer any disclosure statement for the purposce of

getting recovered her weapon of offence allegedly used by her in (his
occurrence. 1tis, thus, a case where no weapon ol olfence was reeovered
from Sohan Lal (appcliantin CRA No.D-291-DB of 2008) and Raj Bala
(respondent in CRM No.314-MA of 2008). 1t was night time and Sohan
Lal (appcllantin CRA No. D-291-DB 01 2008) and Raj Bala (respondent
in CRM No.314-MA of 2008) could not be recognized during night.
Iiarthen lamp, allegedly lit by Raj Bala (respondent in CRM No.3 14-MA
0f2008) was notrecovered from the place of incident. That falsifics the
version propounded by PW6. [ this version would have been veritable,

police would have madc recovery of the carthen lamp {rom the place of

incident. I, thercfore, follows that there was no source ol light at the place

of incident and PW6 could not identify the assailants of his deceascd
brother.

(38) Therc may be some explanation for the naturc of injurics being
inciscd onc, where the surface below the skin is hard like scalp. However,
in the present case, there are other incised wound injurics on the corpsc
of the deccased, which may not be possible with blunt weapons like handle
ol the spade and pestle (ghotna/ghota).

(39) Besides, no sharp cdged weapon was cither recovered or
allegedly used. I is, thus, quite doubtful that with the usc of pestle (ghotna/
ghota) or handic of the spade, incised injurics could be caused to the
deceasced. Thus, use of alleged weapons of ofTence cannot be held to be
cslablished, This is, more so, for the reason that recovery of these weapons
is also doubtful, inasmuch as in the inquest report Ex. PG, the weapons i.c
pestle (ghotna/ghota) in two picees and handle ol spade were lying ncar
the corpsc ol Hem Raj on 18.10.2006, at the time ol preparation ol inguest
report Ex PG Later, recovery, thereof, pursuant to the disclosure statement
L:x.PP ol Sohan Lal (appellant in CRA No. D-291-DB o 2008) is utterly
doubtful.

(40) Thetestimony of PWS Dr.Jagdeep Aggarwal (o the efleet tha
injurics could be possible on the corpse of Tiem Raj deccased with pestle
(ghotna/ghotay and handlc of spade is only an expression ol possibility and
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not of surcness. Therefore, taking into the facts and circumstances together.
inflicting ol injurics to 1 tem Raj deccased with ghotna aid handle of spade
is, indced, doubtful.

(41) So, the medical cvidence and ocular evidence being repugnant
10 cach other must make the prosccution casc utterly doubtlul against Sohan
Lal (appellant in CRA No.D-291-DB of 2008). liven, thebenefit ol doubt
was accorded (o Raj Bala (respondent in CRM No.314-MA of 2008) by
the learned trial Court and she was acquitted vide impugned judgment.

(42) Placc of incidentis allegedly owned by Igbal Singh, who has
not been brought to the witness box to deposc that Sohan Lal (appeliant
in CRA No. D-291-DB of 2008) and his wifc Raj Bala (respondent in
CRM No.314- MA of 2008) were residing in the disputed kotha where.
occurrence allegedly took place, as also, to deposc that Sohan Lal (appeliant
in CRA No. D-291- D13 of 2008) was working as a sharc cropper with
him. There is, thus, no cogent cvidence on record that the place of incident
was occupicd by Sohan Lal (appellant in CRA No. D-291-DB of 2008)
and his wifc Raj Bala (respondent in CRM No.314-MA of 2008).

(43} Even, in his statement under Scction 313 Cr.P.C, Sohan Lal
(appellant in CRA No. D-291-DB of 2008) stated that he never remained
a sharc cropper of Igbal Singh. Liven, he never resided in the alteged kotha
situated in the ficlds of Igbal Singh. In the absence of evidence of Igbal
Singh, it is arduous to hold that the place from where the corpsc of lHem

No. D-291-D13 of 2008) and his wifc Raj Bala (respondent in CRM
No.314-MA 02008). When they have not been proved to be the occupiers
of the place of incident, they could not be held to be the killers of Hem
Raj, cspeciatly when the presence of PWG6 is also doubtful at the place of

incident.

(44) There is no gain saying about the handle of spadc and pestle
{ghotna/ghota) being stained with human blood as reported vide report
Ex "I and 1ix.P171 of Forensic Science Laboratory. These reports could
he relevant only, ifthese alleged weapons would not have been lying at the
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place of incident as per serial n0.23 of the inquest report X PG and on
the contrary, these would have been recovered from Sohan Lal (appctlant
in CRA No. D-291-DB of 2008) and his wifc Ray Bala (respondent in
CRA No.3l4-MA of 2008).

(45) Therclore, itfollows that the proscecution has failed to prove
its casc against Sohan Lal (appellant in CRA No. -291-DB of 2008)
beyond shadow of reasonable doubt, but the learnced trial Court wrongly
convicted and sentenced him vide impugned judgment ol conviction and
order of sentence. While, on the contrary, he should have been acquitted
ol the olfence punishable under Scetion 302 [PC like his wife Raj Bala
(respondent in CRM No.314-MA of 2008), who remained complacent

with her conviction under Scetion 323 [PC and did not {ilc any appeal.

(46) So, the leamned trial Court nghtly acquitted Raj BBala (respondent
in CRM No.314-MA o1 2008) for commission of offence punishable under
Scction 302 1PC. There is no ground to interfere into the impugned judgment
acquitting her of oflfence punishable under Section 302 IPC. The impugned
judgment ol conviction and order of sentence qua Sohan Lal (appellant in
CRA No.12-291-D1B of 2008) arc crroncous, that must be sct aside. At
the same time, there is no merit i the appeal of State of 1 larvana and leave

to appeal must be declined to them.

(47} Resultantly, appeal of Sohan Lal appcllant in CRA No. D-
291- DB of 2008, titled Sohan Lal v. Statc of Haryana succceds and 1s,
hereby, allowed; impugned judgment of conviction and order of seatence
qua him arc sct aside and he (Sohan Lal appellant) 1s acquitted ol olfence
punishable undzr Section 302 1PC, wherclor, he was charged, convicled

and sentenced by the leamed trial Court, by according him benelit of doubt.

(48) Application for grant of lcave to appeal 1o the State of Haryana
is dechned and CRM No. 314-MA of 2008 1s dismissed.

JS. Mehndiratta
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