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Before S.S. Saron & S.FP. Bangarh, J.J.
ASHOK KUMAR—Appellant
versus
STATE OF HARYANA—Respondent
CRA No. D-729-DB of 2006
i‘cbruary 6,2013

Indian Penal Code, 1860 - Ss. 302, 304-8B, 498-A - Appellant
was convicted for commission of offences under Sections 302, 304-
B, 498-A and sentenced under Sections 302, 498-A on the basis of
dying declaration - Conviction challenged - Contention that there
are two dying declaration - Held that both dying declaration are
contrary to each other and hence repelled - Appellant to be given
henefit of doubt - Appeal partly allowed - Appellant acquitted under
Section 302 and conviction under 304 B & 498 A IPC upheld.

Ield, that both the dying declarations I'x.PG and Ex.PH are
contradictory to cach other and, therefore, both have (o be repelled. In
the first dying declaration 13x. PG, the deccased (Mamta) alleged that she
caught firc accidentally. She suftered 100% burns and thosc could not be
suffered duc to accidental fire. 1f, she had caught firc accidentally, she would
have madc cflort to extinguish that and she would have run for safcty, after
catching [irc. 7!

{(Para 32)

Further held, that so far as the sccond dying declaration 1ix. P11
1s concerned, that too cannot be believed. As per the evidence ol Dr.
Ravinder Chaudhary (DW-1} and Surcsh Chand Gupta (DW-2), appellant
had 55% disability and therelore, he was not in a position to put Mamta
(deccased) on fire. So, sccond dying declaration Ex.PIT also required 1o
be repelled. L
(Para 337

Further held, that the appellant is required 1o be given benefitof
doubt and hc has to be acquiticd of the charge [ramed against him under
Scction 302 IPC. .
(Para 38)
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Further held, that cven in terms of Scction 113-B of the Indian
Lvidence Act, 1872, it shall have to be presumecd that the appellant had
causcd the "dowry dcath” of Mamta (dcccased). Appcellant who is the
husband of the deccased (Mamta) being the dircct beneficiary of dowry
must be held to have madce the life of the deceased (Mamta) so miscrable,
that shc was compelled to put hersel(on firc. This incident of firc, wherein,
deccasced (Mamita) had died would not have occurred, il her life would not
have been miscrable in the company of the appellant. ts

(Para-41)

Further held, that his convictions for the offences under Scetions
304-13 and 498-A 1PC arc maintained. The appcellant has undergonc actual
sentence for a period of 7 Years 6 Months 4 Days as on 29.08.2012, as
ol now, hc has undergonc about 8 years of imprisonment. [Heis sentenced

to the period supra alrcady undergone by him in jail for the offence under
Scetion 304-B 1PC. x

f

{Para-47)
B.S. Sarcha, Advocate, for the appellant.
1L.S. Sran,Addl. AQ Haryana, for the respondent.
Ashwani Bhardwaj, Advocale, for the complainant.
S.P. BANGARI, J.

(1) The appellant has assailed the judgment of conviction dated
(7.09.2006 and order of sentence dated 08.09.2006, passed by the
learned Additional Scssions Judge, Namaul, in Scssions Casc No. 22 of
2004 and Scssions Trial No. 10 of 2005, ecmanating from FFIR No. 154
dated 16.09.2004, undcr Scctions 304-B and 34 of'the Indian Penal Codce
{(for short - ‘1PC), Police Station Kanina, whercby, he was convicted for
commission of offences punishable under Scetions 302, 304-1B3 and 498-
A [PC and sentenced to undergo imprisonment for lifc and to pay fine of
Rs. 5000/- and in default of payment, thercof, to further undergo rigorous
imprisonment for six months for commission of offence punishablc under
Scction 302 IPC. 11¢ was also sentenced to undergo imprisonment for two
ycars and Lo pay finc of *2000/- and in dcfault of payment of fine, to further
undcrgo rigorous imprisonment for two months for commission of offence
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punishablc under Scction 498-A 1PC. Both the sentences were ordered to
run concurrently. Howevcer, the leamed Court did not imposc any sentence
upon the appcllant for commission of offcnce punishable under Scetion 304-
B IPC.

(2) The casc of the prosccution is that on 14.09.2004, on reccipt
ofletter from CHC, Kanina in respect of bumn case of Mamta wifc ol Ashok
Kumar (appcllant) alongwith MILLR No. SK13/173/04 datcd 14.09.2004,
Daya RamASI of Police Station, Kanina rcached PGIMS, Rohtak. Aficr
obtaining opiion of the doctor, he moved an application before the lcarned
ChicfJudicial Magistratce, Rohtak for recording the statement of Mamta.
Sh. Kuldeep Singh, Judicial Magistrate Ist Class, Rohtak visited PGIMS
Rohtak and recorded the statement of Mamta, whercein, she did not name
anybody as assailant. She stated that while preparing chapattis at about 5.00
p.m. on Monday, her sarce caught fire and scquclly,she received burn
injuries. She also stated that on raising alarm, scveral persons of thelocality
camc on the spot and they took her to the hospital. She stated before the
learncd Judicial Magistrate Ist Class that it was purcly anaccident and there
was no fault of anyonc and this occurrence took placeduc (o her negligence.
Aftcr obtaining copy of the statement, Daya Ram ASI came tack to the
Policc Station and rccorded rapat No. 37 dated 14.09.2004 in the daily
diary rcgister.

(3} On 15.09.2004, at about 7.25 p.n. Daya Ram ASI again
rcccived a message from Incharge Police Post PGIMS Rohtak that Mamta
intended to change her statement and, therefore, some Magistrate be got
deputed. Thereafter, a telephonic message was reccived {from MC Anil
Kumar PGIMS, Rohtak at about 8.30 p.m. that Kuldeep Singh, Judicial
Magistrate Ist Class, Rohtak again recorded the statement ol Mamita. The
carbon copy of the said statement, which was recorded on 15.09,.2004 by
Kuldcep Singh, Judicial Magistrate [st Class, Rohtak, was obtained by the
police. Inher second statement on 15.09.2004, following questions were
put by thelearned Magistrate (supra), which were answered by Mamita as
under:-

Q.  What is your name and how old arc you?
A, My namc is Mamta and age is 20 vears,

Q.  Whether are you marricd?

R R S
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Yes | am married.

What is your husband?

Hc is teacher.

Who clsc resides with you in the matrimonial home?

I have got four sister-in-laws, threc of them arc married and
onc is unmarricd. There arc two brothers-in-law and father-
in-law and mothcr-in-law havc cxpired.

Arc you literate?

[ am nol.

Whecther have you got any child?

No. There was one daughter and she has expired.
Now where you arc?

In the hospital.

What had happened?

It was Monday and at about 9 P.M., Ashok her husband
sprinkled kcrosene oil upon her and thercafter, lit the firc by
a stick. Thercaficr, Ashok her husband put a gunny bag and
then a blankcet upon her body. When she raised an alarm, few
of'the ladics from the ncighbouring houses came over there,
Ashok told them that she has been burnt at her own and
nobody clsc cxcept Ashok was present at that time.

The statement which you have given today was not given
ycsicrday Why?

Duc to fcar of Ashok. I could not makec this statcment. Today,
I am not afraid of Ashok and [ have given this stalement
without any pressurc and influcnce.

What clsc you have to say?

[ will not go to Jharli, but [ will go with my brother and sister-
mnlaw.
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{(4) Onthebasis of the statement (supra), formal FIR under Section
307 IPC was registered against the appellant and others. On 19.09.2004,
another message was reccived from PGIMS Rohtak that Mamta had
succumbed to her burn injurics. Thercupon, Daya Ram AST again visiled
PGIMS Rohtak and conducted inquest report on the corpsc ol Mamta,
that was later on sent to the mortuary for autopsy. Therealter, an Oflence
punishablc under Scction 304-B rcad with 34 1PC was added. During
investigation, Kuldeep Sharma and Manoj sons of Purshotam Lal Sharma
resident of 11.No. 3199 Jawahar Colony NI'T" IFaridabad madc their
statements that Mamta was killed on account of demand for dowry by the
appellant and others. Appcllant was arrcsted in this casc, whilc his alleged
accomplices namely Rajender Singh and Sumin werc kept in column No.2
of the report under Scction 173 Cr.P.C. Investigating Officer prepared the
site plan of the place of occurrence, as also, recorded the statements of
witnesses under Scction 161 Cr.P.C.

(5) Aficr completion of investigation, Station Ilouse Officer of
Police Station Kanina instituted police report under Scetion 173 Code of
Criminal Procedurce (Cr.P.C-for short) against the appellant, before the
learned lllaga Magistrate to the cftect that it appcared that he has commutted
oflences punishable under Scetions 302, 304-B and 498-A [PC.

(6) On presentation of police report, copies ol documents, as
required under Scction 207 Cr.P.C. were [furnished to the appellant by the
Icarned 1llaga Magistrate, who later commtted the casc 1o the Court of
Scssion, which was entrusted to the leamed trial court, where charge under
Scctions 302, 304-B and 498-A 1PC was framed against the appellant,
whercto, he pleaded not guilty and claimed trial. Consequently, prosceution
cvidence was summoned. [t may be mentioned here that an application
under Scction 319 Cr.P.C. was moved by the respondent before the lcamed
trial Court for summoning of alleged accomplices ol the appetant, that was
dismisscd on 07.03.2005.

(7) Atthetrial, the prosecution examined Kuldeep Sharma as PW-
I, Laxmi Narain as PW-2, Mahcsh Kumar HC as PW-3, Udaiveer Singh
as PW-4, Kuldeep Singh, JMIC, Rohtak as PW-5, Satbir Singh Constable
as PW-0, Devender Singh SI/SHO as PW-7, Dr. Surcsh Kumar as PW-
8, Dr. Archna Gupta as PW-9, Manoj Sharma as PW-10, Daya RamASI
as PW-11 and Dr. Deepak Gupta as PW-12 and closed the evidence, later,
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(8) After the closure of proscecution cvidence, appellant was
cxamined under Scction 313 Cr.P.C, whercin, he denicd the allegations of
the prosccution, pleaded innocence and falsc implication in this case. e
also stated that on 13.09.2004, while Mamlta (deceased) was cooking food
by sitting on the ground, she accidentally caught firc and was taken to CHC,
Mohindergarh by him. Hehad also informed her parents about this accidental
{irc. He also stated that he is handicapped from right hand and unablc to
lift any weight.

(9) Appcllant was called upon to enter in defence and he examined
Dr. Ravinder Chaudhary as DW-1 and Surcsh Chand as DW-2 and closcd
the defence evidence later,

(10) After hearing both the sides, the learned trial Court vide
impugned judgment of conviction and order of sentence, convicted and
scntenced the appellant, as described in the first paragraph of this judgment.
Aggrieved, thercagainst, the appellant, who was accused before the lcamed
trial Court has come up in this appeal with prayer {or acceptance, thereol,
and for his acquittal of the charge framed against him for the commission
of offences punishable under Sections 302, 304-13 and 498-A 1PC.

(11) Wc have heard lcarned counsel for the appellant. learned
Additional Advocate General for the respondent and learned counsel for
the complainant and perused the record of the learned trial Court with their
assistancc.

(12) PW-1 Kuldecp Sharma testificd that his sister Mamia was
marricd to Ashok Kumar (appcellant) on 28.05.2001 according to ITindu
rites and ceremonics and that afier a few days of marriage, latter started
harassing the former and as and when his sister camc to her natal housc,
shc was never taken back by the appellant. He also testified that on cvery
occasion, they had to accompany her to her matrimonial home and on
11.09.2004, his younger brother had gonc with Mamta to Icave her at her
matrimonial home from her parental home. He also testified that when his
brothcr went with Mamita; appellant and his brothers Rajinder and Sunim
madc a demand of dowry, that was told to him and his parcnts by his
brother. | lc also testificd that on 13.02.2004, they reccived a telephonic
message from Kanina that Mamia had been burnt by the appellant and his
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brothers and she had been removed to PGIMS Rohtak. Thereupon, he
(PW-1) lus father Parshotam Lal recached at PGIMS Rohtak and found
Mamta in burnt condition. He, further testificd that Mamta told them that
she was physically assaulted by the appellant and his brothers and further,
told that she was taken to a room by them and kerosenc was poured on
her and was sct on fire. He, further testified that Mamita succumbed to her
burn injurics on 19.09.2004.

(13) PW-2 Laxmi Narain also testified that on 20.09.2004, he was
posted as Slin Police Station Kanina, on which day, Daya Ram ASI came
to the Police Station, afier getting conducted autopsy on the corpsc of
Mamta (dcecased) at Rohtak and handed over autopsy report to him. e
also testificd that Daya RamASI had also brought the statements of parents
oflthe dececased (Mamita), that were delivered to him. The offenccunder
Scction 307 1PC was deleted and inits place, offence under Section 304
-B IPC was addcd. e also testificd that a special report was prepared,
that was scnt Lo Illaga Magistrate and superior officers of the appcliant
through Satbir Singh Constable. l1¢ proved the carbon copy of that report
as Ex.PA, which was reccived by the llaga Magistratc.

(14) tlcalso testified that he reached the place of occurrence and
arrcsted Ashok Kumar (appellant) and on 22.09.2004, he recorded the
statements under Scetion 161 CrP.C. of the witnesses. He also testificd
that the father of' the deccased (Mamta) produced an invitation card of the
marriage LIx.P1, onc note book 1:x.P2 relating (o ‘Kanyadan® and thosc
were scized vide memo Ex.PB, that was attested by Purshotam Lal father
of the deccased (Mamta).

(15} PW-3 Mahesh Kumar 1C also testified that he prepared a
scaled site plan Ex.PC on the direction of Daya Ram ASI.

PW-4 Udaiveer Singh ASI testified that on 15.09.2004 whilc he
was posted as Incharge Police Post PGIMS, Rohtak, received one medical
ruga ‘Mark A’ from the latter institution about the changing of the previous
statement by Mamta (deceased) and, thereupon, he went to Ward No.6
ol PGIMS Rohtak and moved an application Ex.PD belore the doctor 1o
know, as to whether the injured was (it to make statement or not. thercon.,
doctor opined that the patient was {it (o make a statement. e further
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testificd that he appeared before Duty Magistrate, Rohtak and narrated the
{acts belforc him, as also, presented the application Ex.PD bearing his
cndorsement, thercon, Ex.PD/1. He further testified that later, IMIC (supra)
came (o Ward No. 6 of PGIMS Rohtak and rccorded the statement of
Mamita (dcceascd) and he obtained the copy of that statement, which was
recorded in the daily diary register. He also brought the original daily diary
register and proved the copy of the report Ex.PE. He further testified that
hc also madc a telephonic call to MHC Police Station Kanina and gave
intimation of this matter.

(16) PW-5Sh. Kuldcep Singh, IMIC, Rohtak also testificd that
on 14.09.2004, hc was working as Duty Magistratc al Rohtak and hc
obtained the opinion ofthe doctor Ex.PF/1, on an application Ex.PF and,
thereafter, he recorded the statement of Mamta (deccased) and he proved
carbon copy of that statement as Ex.PG. He testificd that the statcment was
rcad over to Mamta {dcceased) and she affixed her thumb impression afier
accepting its contents 10 be correet and he appended onc certificate 1x. PG/
1 below that statcment in his hand. He also testified that the statement was
rccorded by him in his own hand. He also testified that on 15.09.2004,
ruga Mark A was shown to him by a policc official and he went to PGIMS
Rohtak and obtained the opinion of the doctor vide his ruga Ex.PD/2, as
to whether patient was fit to make a statement or not, whercon, doctor gave
opinion [Ex.PD/3 and later, he recorded the statement under Scction 164
Cr.P.C. Ex.PH of Mamta (dcceascd), which was rcad over and explaincd
to latter, who after accepting the same to be correct, affixed her thumb
impression below it. He also testified that he also appended onc certificate
Ex.PH/1 on the statement of Mamta (deccascd).

(17) PW-6 Satbir Singh Constablc tendered in evidence, his affidavit
Ex. PJ.

(18) PW-7 Devender Singh SI/SHO testified that on 24.10.2004,
hc was posted as SI/SHO Police Station Kanina, on which day, he had
recorded the statement of Satbir Singh Constable under Scction 161 Cr.P.C.
and on 03.11.2004, he had recorded the statement of Mahcesh Kumar HC
under Scction 161 Cr.P.C. and he scttled the report under Scction 173
Cr.P.C. on 04.11.2004.
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(19 PW-8 Dr. Suresh Kumar, Mcdical Olhcer, CHC Kanina
testificd that on 14.09.2004, he medico-legally examined Mamta (deccased)
wifc of Ashok (appellant), 20 years old Iemale resident of village Jharli and
found 100 % supcrficial to deep bums on her person, He also testified that
the patient was referred to PGIMS Rohtak for further management. He also
testified that the naturc of injury was dangerous Lo lifc and all burns were
fresh. e also proved the copy of the medico-legal report Hx.PK prepared
by him. ilc testified that he had not treated the patient, but had given only
first aid. ¢ also brought the original medico-lcgal report. He also testilied
that he had also sent information (ruga) to Police Station Kanina Lx.PL,
that was signed by him.

(20) PW-9 Dr. Archana Gupta, Mcdical Oflicer, Civil Dispensary
Shivaji Colony, Rohtak testificd that on 20.09.2004, she was poscd as
Medical Officer and on that day, she conducted the autopsy on the comsce
of Mamta (dcccased), 20 years old femalc, that was brought by the police
and she was admiited in Ward No. 6/1 in PGIMS Rohtak. Dcath had
occurred a1 9.00 a.m. on 19.09.2004 and autopsy on the corpse of Mamta
{deccased) was conducted on 20.09.2004 at 11.30 a.m. As per information,
furmished by the police, it was burn casc. She also testificd that burns were
present all over the body except hands and dorsum of night foot and ventral
aspect of both feet and front of face including nose, cycs and lorchead.
I'ace was swollen. Rigor mortis were present. Scalp, skull and vertcbrac
werc healthy, membrance was congested. In her opinion, death was duc
10 burns and its complications which were ante mortem 1n nature and
probablc timc that clapsed between death and postmortem was 4 to 36
hours. She further testilied that she handed over to the police, corpsc of
Mamia (deccased) afier autopsy, copy of the autopsy report, police papers
No.1 to 14 duly signed by her. Shealso testified that x PN is the correct
carbon copy of the autopsy report. She also proved the inquest report
1:x.PN. She also testified that she conducted the autopsy on the corpsc of
Mamta (deccased), on the application x.PO produccd belore her by the
police.

(21} PW-10 Mano)j Sharma also corroborated the testimony of
Kuldeep Sharma (PW-1} and testilied hikewise.

(22) PW-11 Daya Ram ASI (estified that on 14.09.2004, while he
was posted as ASTat Police Station Kanina. reccived a ruga from CHC
Kanina and. therealter, he went there and enquired (rom the doctor about
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the paticnt, who told him that the patient had alrcady been referred (o
PGIMS Rohtak and, thereafter, on the samc day, he went to PGIMS
Rohtak and there, he moved an application Lix.PF for sccking an opinion
about the fitness of the injured for making a statement and the doctor opined
that the paticnt was fit for making statement. He further testificd that on the
sameday, he again sought an opinion of the doctor about the fitness of the
paticnt to makc a statement, on the asking of Sh. Kuldecp Singh, JMIC,
Rohtak and the doctor opined that the patient was it to make statcment
vidc opinion Ex.PF/I.

(23) Tic further testificd that on 14.09.2004, Sh. Kuldcep Singh,
JMIC, Rohtak rccorded the statement of Mamta (deccased) Ex.PG and,
thercaficr, made endorsement Ex. PN, that was rccorded by him in the daily
diary register in Police Station Kanina as Ex.PM. He, further testificd that
on the receipt of statement 12x.PH of Mamta (deceased), FIR 1ix. PP was
recorded and endorsement 1x.PP/1 was madce by him. e testified thaton
16.09.2004, he went to the place of occurrence and prepared the rough
sitc plan 1:x.PQ in the presence of Bhola Ram and on 19.09.2004, he
rcccived an intimation about the death of Mamta (deceased) and he went
Lo the PGIMS Rohtak and took ruga Ex.PR from the police post Rohtak
and, thercaficr, he went to the Ward of PGIMS Rohtak, where corpsc of
Mamta (dcccased) was tying.

(24) 1lc further testificd that he prepared the inquest report Ex.PN
on the corpsc of Mamta (deccascd), as also, recorded the statements ol
Kuldeep and Manoj under Scetion 161 Cr.P.C and addcd offence under
Secction 304-B read with Section 34 IPC in this case and, thereafier, the
corpsc was brought to the morteary and on the next day, he got conducted
autopsy, thercon, and later, the corpse of Mamta (deccased) was handed
over 10 Manoj and Kuldecep brothers of the deceased (Mamia).

(25) PW-12 Dr. Decpak Kumar Gupla also testificd that on
14.09.2004, he was incharge of Ward No. 6 ol PGIMS Rohtak and on
thatday, policc submitted an application L:x.Pl to him for secking opinion
about the fitness of injurcd to make her statcment and he opined vide opinion
Ex.PI7/2 that the patient was fit to make statcment and on the samce day
onthe arrival of Sh. Kuldcep Singh, JMIC, Rohtak, the application was
again put before him lor sceking opinion for making statcment by her and
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on the said application, he, vide opinion Ex.PFE, declared the patient fit to
make statement and, thercupon, JMIC (ibid) recorded the statement Ex.PG
in his presence. He also gave his opinion Ex.PG/3 to the effect that the
paticnt remained (it to make statement.

(26) llc furthertestified that on 15.09.2004, police again submitted
an application lor secking opinion about the fitness of the injured for making
statcment and he opined vide Ex.PD/4 that paticnt was f{it for making
statement at that moment; thereafter, IMIC, Rohtak had arrived in the
hospital and policc again put the application before him for sccking an
opinion about the fitness of the injured to make statement and he opined
vide opinion 1:x.P1)/3 that patient was fit to make statcment and, thereupon,
Sh. Kuldeep Singh, JMIC recorded the statement of Mamta (dcceased)
Ex.P1 in his presence. He also remained present during recording of the
statement and shc remained fit to make statement and his opinion in this
regard is I:x.P11/2. He also proved ruga Ex.PR bearing his signaturcs, which
was scnt by him on 19.09.2004 to the police post Rohtak about death of
Mamta (dcccased).

(27) DW-1 Dr. Ravinder Chaudhary testificd that Mcdical Board
comprising of Civil Surgeon, Rohtak, SMO, Government [lospital, Rohtak
and Orthopedic Surgeon, Government Hospital, Rohtak issucd handicapped
certificate copy Ex.DC to Ashok (appellant). He testified that there was
55% physical disability on account of deformitics on his right forcarm, nght
wrist and hand. He further testified that the person is not able to carry out
any work or lift weight with right hand.

(28) DW-2 Surcsh Chand Gupta brought the original rccord
regarding physical disability certificate that was issucd (o Ashok Kumar
(appellant). He testificd that the said entry was carricd out by Parveen
Kumar Clerk. He also testified that Ex.DD is the correet photocopy of the
original rccord.

(29) L.carncd counsel! for the appellant contended that there are
two dying declarations of Mamta (deceased) Ex. PG and Ex.PH. Healso
contended that in dying declaration Ex. PG Mamta (deceacsd) did notallege
any demand ol dowry and stated that she had caught fire, while cooking
food. 1c also contended that in sccond dying declaration Lx.PL, that was
recorded on 15.09.2004 by Sh. Kuldeep Singh, IMIC, Rohtak, she alleged
that the appellant poured kerosenc on her and sct her ablaze. 1e also
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contended that when this dying declaration was recorded, her father
Purshotam Lal and brothers were prosent in the hospital and were sitting,
by the side of her bed. So, he contendcd that later dying declaration Ex. PH
requires rejection and the first has to be relicd upon, whercin, it has been
stated by the deccased (Mamta) that she caught firc accidentalty, while she
was preparing food and no onc had put her on firc.

(30) Onthcother hand, the lcamed Additional Advocatc General,
Flaryana for the respondent and learncd counscl for the complainant
contended that the first dying declaration Ex.PG was rightly ignored by the
lcarncd trial Court, who rightly placed rcliance upon the sccond dying
declaration 1ix.PI £, wherein, deceased levelled allegations against the appellant
‘and his accomplices for putting her on fire by sprinkling keroscence oil.

(31) Wehave given our thoughtful consideration (o the contentions
raiscd by the Icarned counscl for the appellant, leamed Additional Advocate
General, Haryana for the respondent and icarned counscl for the complamant
and wec arc of the view that both the dying declarations 1x.P G and Ex. PH
arc contradictory to each other and, thercfore, both have to be repelled.
In the first dying declaration Ex. PG the deecased (Mamta) alleged that she
caught firc accidentally. She suffered 100% bumns and thosc could not be
sufTered duce to accidental fire. If, she had caught fire accidentally, she would
have madec cffort to extinguish that and shc would have run for safety, afier
catching lirc.

(32) So far as the sccond dying declaration 1ix.PH is concerned,
that too cannot be belicved. As per the evidence of Dr. Ravinder Chaudhary
(DW-1) and Suresh Chand Gupta (DW-2), appellant had 55% disabilty
and therefore, he was not in a position to put Mamia (dcccascd) on firc.
So, sccond dying dcclaration Ex.PH also requirces to be repelled.

(33) 'T'helearnced trial Court, thus, wrongly placed reltance upon
sceond dying declaration Ex.PH without realising that when once, Mamta
(dcccased) had stated in her first dying declaration 1ix.PG that she caught
firc accidentally while shc was preparing mcal in the kitchen then how her
sccond dying declaration Ex.PH could be belicved, wherein, she alleged
that the appellant and his accomplices put her on firc.
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(34) BEven, atthe time, when the sceond dying dectaration Ex Pl
was recorded, her father Purshotam Lal and brothers were present and
possibly they tutored her to suffer second dying declaration 1ix.PH. Even.
Sh. Kuldeep Singh, IMIC, Rohtak (PW-5) admitted that he cannot say,
as 10 whether on 14.09.2004, when he went (0 PGIMS, Rohtak for
recording the statement of Mamta (deccased), any of her relatives was
present ncar her bed or not. e also testified that he had put a question
lo Mamta (dcccascd) as to why , she wanted o change her previous
statcment. e (urther testified that he does not remember specificaltly that
he asked the attendants of Mamta (deccased) o go out ol'the ward at the

time of recording her statement or not. Similar, was his reply in respect of

statement of Mamta (deccased) recorded on 15.09.2004. e also testificd
that he cannot say whether Mamta (deccased) was tutored by her father
and brothers [or making her statement, obviously on 15.09.2004.

(35) So, inthese circumstances, possibility cannot be ruled out that
on 15.09.2004, brothers and father of the deccased (Mamta) tutored her
to sulfer second dying declaration Ex.PH indicting, therein, the appellant
and his accomplices as her assailants. Thus, dying declaration Ex.PH being
doubtful 1s required to be repelled in view of the [irst dying declaration
I:x.PG which too cannot be believed. As alrcady held, if the fire wouldhave
been aceidental, then the deccased (Mamita) would not have sulTered 100%
burns. She was not suffering from any mental disorder because ofwhich,
she put her on fire. It has come in the evidence of Kuldeep Sharma
(PW-1) and Manoj Sharma (PW-10) that shc was harassed by theappeliant
who madc a demand of dowry from her. Both (PW-1 and PW-10) werc
subjccted to scarching cross-cxamination by the learned counscl for the
appellant before the Icamed tnal Court, but the long crossexamination [ailed
to elicit anything worth the name which could possibly cause any dent in
their testimony.

(36) It may be mentioned here that the testimony of Kuldeep
Sharma (PW-1} has been reproduced in the carlier parts ol this judgment
and similar, 1s the testimony of Manoj Sharma (PW-10). They were not
presentat the ime ol occurrence. Dying dectarations Ex.PG and Ex. P
have alrcady been repelled. There is no evidence on the record that the
appellant put the deceased (Mamta) on fire and as a result, whercof, she
received burns and succumbed, therelo.
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(37) So, the charge under Scction 302 IPC against the appellant
is not proved. The leamed trial Court wrongly convicted and sentenced the
appellant for commission of offence punishable under Scetion 302 IPC. The
appcllant is required to be given benefit of doubt and he has to be acquitted
of the charge framed against him under Scction 302 1PC.

(38) Thereis no gainsaying about the marriage of the deccased
(Mamta) with the appellant on 28.05.2001. As alrcady held, it has come
in the testimonics of Kuldeep Sharma (PW-1) and Manoj Sharma (PW-
10) that the appcllant started harassing the deccased (Mamta), aficr the
marriage and as and when, Mamta (deccasced) uscd to come to her natal
housc, appcllant never came to bring her back to her matrimonial home.
It has also come in the testimonics of Kuldeep Sharma (PW-1) and Manoj
Sharma (PW-10) that the appeltant and his brothers made a demand of
dowry. That being so, the deceased (Mamta) was compelled to bring
dowry. She was subjecled Lo cruclty and harassment alter her marriage and
soon before her death, which was unnatural as a result of burns.

(39) The death of the deceased (Mamta) had occurred by burns.
1t was unnatural death, which occurred otherwise than under nonmal
circumstances within 7 years of her marriage. It has been proved through
the testimonies of Kuldeep Sharma (PW-1) and Manoj Sharma (PW-10)
that soon belore her death, she was subjected to cruclty and harassment
by her husband (appetlant, herein) in conneetion with demand for dowry,
thercfore, the dcath of Mamta (deceased) shall be called “dowry death”
and the appcllant being her husband shall be deemed to have caused her
dcath. II'the deceased (Mamta) was given good trecatment, by the appcllant,
her unnatural death could be averted.

(40) [iven, interm of Section 113-B of the Indian EvidenceAct,
1872, it shall have to be presumed that the appellant had caused the “dowry
death” of Mamta (dcccased). Appellant who is the husband of the deccased
(Mamta) being the dircet beneficiary of dowry must be held to have made
the life of the deccased (Mamta) so miscrable, that she was compclled to
put hersclf'on fire. This incident of fire, wherein, deccased (Mamta) had
died would not have occurred, il her lifec would not have been miscrable
in the company of the appellant.
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(41) Judgments relied upon by the lcarned counsel for the appellant
titled as Madan Lal vcrsus State of Rajasthan (1); State of Punjab
versus Parveen Kumar (2) and Joginder Singh versus State of Haryana
(3), rendered by this Court, have been perusced, but these are not applicable
to the facts and circumstances of the casc, thercfore, benefit of doubt cannot
be accorded to the appcliant on the basis, thercol,

(42) The lcarned trial Court, thus, rightly held the appellant guilty
olcommission of offence punishablc under Scction 304-B 1PC.

(43) Thelcarned trial Court also rightly convicted and sentenced
the appellant for commission of offence punishable under Scction 498-A
IPC, in view of dowry dcath of the deccased (Mamta) having been causcd
by the appcllant.

(44) Rcsultantly, the appeal is partly allowed; impugned judgment
ofconviction and order of sentence arce sct aside-partly and the appcellant
is acquitted of the charge framed against him for commission of offence
punishablc under Section 302 IPC. However, his convictions for theoffences
undcr Scctions 304-B and 498-A I1PC arc maintaincd.

(45) Thelcarned trial Court did not imposc any scniencc upon the
appcllant for commission of offence punishablc under Scction 304-B IPC,
in view of sentencing him for commission of oflence punishable under
Secction 302 1PC, that has sct aside.

(46) As per custody certificate, the appellant has undergonc actual
senlence for a period of 07 years 06 months and 04 days as on29.08.2012,
as ol now, hc has undcrgone about 08 ycars of imprisonment. e is
sentenced 1o the period supra alrcady undergone by him in jail for the
offence under Scetion 304-B [PC. Fis sentence of rigorous imprisonment
for two ycars for the offence under Scction 498-A IPC: besides, pay of
finc of Rs.2000/- and in dcfault, thercof, to further undergo rigorous
imprisonment for two months as awarded by the lcarned tnal Court 15
maintaincd. Boththe sentences shall, however, runconcurrently. The appeliant
be set at liberty, if he is not wanted in any other casc.

A, Jain

(1) 2004 (2) LR 126
(2) 2005 (1) RCR (Crl.) 146
(3) 2005 (3) RCR (Crl.) 135




