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are entitled to devise their own procedure within the confines 
prescribed by the Act itself.

(4) The learned counsel for the respondents has contended that 
in view of the fact that the authorities under the Rent Control Act 
are entitled to devise their own procedure though within the con­
fines prescribed by the East Punjab Urban Rent Restriction Act, 
it should be inferred by implication that they are competent to 
issue ad interim injunctions in terms of Order 39, Rules 1 and 2, 
Civil Procedure. Code, in exercise of inherent powers. The conten­
tion is without merit. The power to issue a temporary injunction 
under Order 39 is specific like the power exercisable under Order 
23, rule 1, Civil Procedure Code, cannot be exercised by the autho­
rities under the Rent Control Act. For the same reason, the 
authorities under the Rent Control Act cannot exercise the power 
of issuing temporary injunction in terms of Order 39, rules 1 and 
2, Civil Procedure Code in proceedings under the Rent Control 
Act.

(5) In view of discussion above, the impugned order of the 
Rent Controller cannot be sustained.

(6) In the result, the revision is . allowed and the impugned 
order of Rent Controller dated Juanuary 6, 1984, set aside.

N. K. S.
Before M. M. Punchhi, J.

BASANT SINGH,—Petitioner. 
versus

THE STATE OF PUNJAB,—Respondent.

Criminal Misc. No. 5843—M of 1984.

October 19, 1984.

Terrorist Affected Areas (Special Courts) Act (LXI of 1984)— 
Sections 8, 10(4) and 16—Code of Criminal Procedure (II of 1974)— 
Sections 323, 326 and 475—Cross cases—One set of accused charged 
with a scheduled offence exclusively triable by a Special C ou rt- 
Accused in the cross case charged with offences triable by a Magis­
trate under the Code of Criminal Procedure—Latter set of accused— 
Whether to be tried by the Special Court trying accused in the 
cross case.
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Held, that sub-section (2) of section 16 of the Terrorist Affected 
Areas (Special Courts) Act, 1984 provides that in particular and 
without prejudice to the generality of the provisions contained in 
sub-section (1), the provisions of sections 326 and 475 of the Code 
of Criminal Procedure, 1973 shall, as far as may be, apply to the 
proceedings before a Special Court and for the purpose any refer­
ence in those provisions to a Magistrate shall be construed as a 
reference to the Special Court. In Section 326 of the Code, the 
words used are ‘Judge’ or a ‘Magistrate’ which were inserted for 
the word ‘Magistrate’, Such user in sub-section (2) of section 16 
would include the Judge also. Thus, the Sessions Judge transferr­
ing a cross case to the Special Court would be doing so under 
section 326 of the Code and the Special Court would be entitled 
under sub-section (4) of section 10 of the Act to exercise in rela­
tion thereto all the powers of a Court of Session even if it is not 
relating to a scheduled offence but is relating to ‘any offcence’ ; 
and the latter Court shall try such an offence as if it were a Court 
of Session as far as it may be in accordance with the procedure 
prescribed in the Code for the trial before a Court of Session. These 
provisions make ample room for the Special Court to receive these 
cross cases as a Court of Session and try them as such so as to 
avoid any conflicting decisions between two cages, i.e. one triable 
by a Special Court strictly and the other triable by a Court of 
Session. Of course, cross cases normally arise out of the same 
occurrence ; the offence in one has a colour of defence in the other. 
The law cannot be presumed to have left, a lacuna in that regard. 
The provisions of the Act have to be read and interpreted in that 
light. (Para 3).

Petition u/s 482 Cr. P. C. praying that the order of the learned 
Judge of the Special Court dated 5th September, 1984 (attested 
copy enclosed) may kindly he set aside and a direction issued to the 
said court to hear and decide simultane ously both the cross cases.

It is further pray ed that the proceedings pending in the above 
court may kindly be stay ed till decision of the accompanying 
petition registered,—vide in Case F.I. R. No. 11 dat ed 13th February. 
1984 P. S. Morinda Distt. Ropar.

R. S. Ghai, Advocate, for the Petitioner.

JUDGMENT

M. M. Punchhi, J. (oral)

(1) Formally admitted. To be disposed of simultaneously with 
the consent of the parties.
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(2) The Special Court, Patiala established under the Terrorist 
Affected Areas (Special Courts) Act, 1984,—vide its order dated 17th 
September, 1984 r eturned a cross case to thq court of the .Chief Judicial 
Magistrate, Ropar though originally sent to it by the Additional 
Sessions Judge, Ropar along with a cross case exclusively triable 
by the Special Court. The point which requires consideration is 
whether the act of the Special Court was right in law.

(3) The skeletal facts are these. On March 12, 1984, offences 
were committed. Two cross cases sprung up. The petitioner 
herein Basant Singh along with others was accused of having 
committed an offence under section 307, Indian Penal Code. Such 
an offence obviously is exclusively triable by the Special Court 
established under the aforesaid Act. At the instance of Basant 
Singh, a cross case was instituted against Ajit Singh and four others 
under sections 326/324/323/34, Indian Panal Code. The latter 
offence being exclusively triable by a Court of a Magistrate, 1st Class 
presented the difficulty of two contradictory findings being arrived 
at. For that reason, the Chief Judicial Magistrate, Ropar Commit­
ted the said case to the Court of Session so as to be tried by that 
Court along with the case of the petitioner committed to it under 
section 307, Indian Penal Code. Since the Court of Session had to 
transfer one case to the Special Court, it transferred the other case 
also to avoid contradictory findings. The learned Special Judge 
has returned one case as said before and has kept with itself the 
other case on the interpretation of sub-sections (1) and (2) of sec­
tion 8 of the Act. The learned Judge observed as follows: —

“A bare perusal of section 8 referred to above leads to the 
conclusion that it is only while trying scheduled offence 
of which the accused is charged that he may be tried for 
any other offence. Section 8 referred to above does not 
talk of trial of case's merely on the ground that connected 
case is being tried for commission of scheduled offence.”

Then the learned Judge took aid of section 16(1) of the Act and 
observed: —

“Although there is no specific provision in the Code of Crimi­
nal Procedure authorising Sessions Court trying a 
Sessions case to try cross cases which ordinarily should 
have been tried by a Magistrate, however, in order to
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' avoid conflicting judgment or exercising inherent powers
such Court shall try such cases simultaneously. A 
special Court which has been created under the Ordi­
nance does not possess such inherent powers. In view of 
section 8 referred to above, it is held that the present 
case is to be tried by a Magistrate in the ordinary Court 
as none of the offence is a scheduled offence and under 
the Ordinance this Court has no jurisdiction to take 
cognizance of this case.”

It seems to me that the learned Special Court was not correctly 
advised in this regard. Sub-section (4) of section 10 provides the 
answer which reads: —

“Subject to the other provisions of this Ordinance, a Special 
Court shall for the purpose of trial of any offence, have 
all the powers of a Court of Session and shall try such 
offence as if it were a Court of Session so far as may be 
in accordance with the procedure prescribed in the Code 
for the trial before a Court of Sessions.” (Emphasis suppli­
ed).

Then again section 323 of the Code of Criminal Procedure pro­
vides that if in any inquiry into an offence or a trial before a Magis­
trate, it appears to him at any stage of the proceedings before sign­
ing judgment that the case is one which ought to be tried by the 
Court of Session, he shall commit it to that Court under the provi­
sions herein before contained and thereupon the provisions of 
Chapter VIII shall apply to the commitment so made. Thus, under 
the order of a Magistrate a particular trial can be committed to a 
Court of Session. Once it is so committed, the Court of Session is 
entitled to hold a Sessions trial. Now sub-section (2) of section 16 
of the Terrorist Affected Areas (Special Courts) Act, 1984 provides 
that in particular and without prejudice to the generality of the 
provisions contained in sub-section (1), the provisions of sections 
326 and 475 of the Code shall as far as may be, apply to the proceed­
ings before a Special Court, and for the purpose any reference in 
those provisions to a Magistrate shall be construed as a reference 
to the Special Court. In section 326 of the Code of Criminal Proce­
dure Code, the words used are ‘Judge’ or a ‘Magistrate’ which were 
inserted for the word ‘Magistrate’. Such user in sub-section (2) of 
section 16'would include the Judge also. Thus, the Sessions Judge 
transferring a cross case to the Special Court would be doing so
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under section 326, Criminal Procedure Code, and the Special Court 
would be entitled under sub-section (4) of section 10 to exercise in 
relation thereto all the powers of a Court of Session even if it is 
npt relating to a scheduled offence but is relating to ‘any offence 
and the latter Court shall try’ such an offence as if it were a Court 
of Session as far as may be in accordance with the procedure pres­
cribed in the Code for the trial before a Court of Session. These 
provisions make ample room for the Special Court to receive these 
cross cases as a Court of Session and try them as such so as to 
avoid any conflicting decisions between two cases i.e. one triable 
by a Special Court strictly and the other triable by a Court of 
Session. Of course cross cases normally arise out of the same occu­
rrence ; the offence in one has a colour of defence in the other. 
The law cannot be presumed to have left a lacuna in that regard. 
The provisions of the Terrorist Affected Areas (Special Courts) Act 
have to be read and interpreted in that light as I have done here­
tofore.

(4) For the foregoing reasons, this petition is allowed. The 
impugned order of the Special Court, Patiala is set aside and the 
case transferred by it to the file of the Chief Judicial Magistrate, 
Ropar is ordered to be put back in the Court of the Special Court 
but as a Court of Session for the purpose. Ordered accordingly.

N. K. S.
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