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Before Paramjeet Singh, J.
LADDI—Petitioner
Versus
STATE OF HARYANA—Respondent
CRR No. 398 of 2013
May 02, 2013

Indian Penal Code, 1860 - Ss. 376, 506 - Code of Criminal
Procedure, 1973 - S. 311 - Indian Evidence Act, 1872 - 5. 3 -
Information Technology Act, 2000 - Ss. 2, 4, & 7 - FIR was registered
on 17.8.2012 u/ss 376, 506 IPC - During the pendency of the Trial,
accused filed three applications (i) for re-examination of the
prosecutrix; (ii). for taking the voice sample; and (iii). for sending
the voice sample of the prosecutrix along with the CD for testing
- Additional Sessions Judge dismissed the applications - Petitioner
filed three revisions - All the aforesaid three Criminal Revisions

allowed - Petitioner/accused has an indefeasible right to a fair trial’

and equal opportunity to prove his innocence - Right of accused to
adduce defence evidence is not only a formality but an essential part
of a criminal trial where every opportunity is necessary and it must
he given to the accused to prove his innocence and adduce defence.

Held, that from the aloresaid provisions it becomes amply clear that
the law, as it cxists today, takes carc of information stored on magnetic or
clectronic device and treats it as documentary evidence within the meaning,
of scction 3 ol the Indian Evidence Act.

(Para 20)

F'urther held, that in view of the above, sctiled Iegal proposition
is that evidence of tape recorded conversation being primary and diveet can
he used o establish what was said by a person at a material time/occasion,

(Para 23)

Further hetd. that in the light of above, in the present case. petitioner/
accuscd has an indefcasible right to a fair trial and equal opportunity to prove
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his innocence. 1t is scttled law that the right ot accused to adduce defence
cvidence is not only a formality but an essential part of a criminal trial where
cvery opportunily 1s necessary and it must be given to the aceused to prove
his innocence and adduce defence.

(Para 37)

Iurther held, that conscquently, all the three applications moved
by the petitioner for re-cxamination of the prosceutrix, taking the voice
samplc and sending voice sample of the prosceutrix along with CI to the
[Laboratory arc allowed and the impugned orders dated 16.01.2013 passcd
by learned Additional Scssions Judge, Kaithal are set aside. Trial Court is
dirceted that prosecutrix be re-examined with regard 1o ccll phone recorded
conversation only and her voice sample be taken and the same be sent for
scientific analysis,

{(Para 41)

Rakesh Gupta,Advocale, for the petitioner(s).
Sandeep 8. Manmn, Sr. DAG, Haryana.

D.R.Singla, Advocatce, for the complainant.
PARAMIEET SINGI, J.

(1) By this common order, Criminal Revision Petitions viz. CRR
No. 398 o 2013, CRR No. 399 o 2013 and CRR No. 400 of 2013 ar¢
being decided together as the same arisc out of FIR No. 94, daled
17.08.2012, registered at Police Station Guhla, District Kaithal.

{2) CRR No. 398 ol 2013 has been filed against order dated
F6.01.2013 passed by the learned Additional Sessions Judge, Kaithal,
whereby an application under Section 311 of the Code of Criminal Procedure
(hereinaficr relerred to as the “Code™) for re-cxamination of the prosccutrix
has been dismissed.

(3) CRR No. 400 of 2013 has been fited against order dated
16.01.2013 passcd by the learned Additional Scssions Judge, Kaithal,

whereby apphication for taking the voice sample of the prosccutrix has been
declined.
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(4) CRR No. 399 of 2013 has been filed against order dated
16.01.2013 passed by the Icamed Additional Scssions Judge, Kaithal
whereby application for sending voice sample of the prosceutrix along with
CD for testing has been declined.

(5) Brictfacts of the casc arc that I'IR No. 94 dated 17.08.2012,
under Scetions 376, 506 of'the Indian Penal Code, was registered al Police
Station Guhia, IDistrict Kaithal against the petitioner. Lt is alleged in the FIR
that on 12.08.2012 the petitioner commiltted rape upon the prosccutrix
which has been strongly denied. [tis alleged that on 11.08.2012 there was
a conversation between the prosceutrix and the accused-petitioner lrom a
Ccell Phone No. 96715-12799 of the accuscd-petitioner on the Cell Phone
being uscd by the prosceutrix Nos. 99928-56045 and 82952-65454. The
Ccell Phone No. 96715-12799 is in the name of Sh. Baldev Singh, brother
of the accused-petitioner in which there is facility of recording the conversation,
From the Celt Phonces, there was a conversation between the accused and
the prosecutrix and this fact was brought to the notice of the accused by

Sh. Baldev Singh on 04.01.2013. Earlicr it was not in the knowledge of

the accused-petitioner. I'rom the conversation, the petitioner wants to prove
that there was a love afTair between the prosceutrix and the accused. The
said conversation has been converted into a CD. With a purposce o conlront
the prosceutrix with her voice in CD, it is essential that the prosceutrix be
re-examined, so that she may be confronted with the conversation recorded
in the CD.

(6) Inthcapplications, itis also prayed that voice sample ol the
prosceutrix be taken and the same be got compared from the Forensic
Science Lab. All the three applications have been dismissed by the leamed
Additional Sessions Judge, Kaithal vide separate orders dated 16.01.201 3,
impugned in three separate criminal revisions.

(7) l.carned State counsel has opposcd the said applications
primarily on the ground that these arc not maintainablic. Applications are
vaguc and devoid of merits. Lven if there is conversation between the
accused and the prosceutrix on the Cell Phoncs, it did not give license to
commit the rape upon the prosceutrix. It is, however. denied that there is
a conversation between the accused and the prosceutrix.

(8) | have heard learned counscl lor the partics and perused the
record.
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(9) First of all, | would like 10 consider the concept of law of
cvidence in view of the information Technology cra in which clectronic
cquipments and computers have virtually aken over our lives. The law of
cvidence has long been guided by the rule of “*best cvidence” which is
considered to have two basic paradigms  avoidance of hecarsay and
production ol primary cvidence. The basic rule is that onty authentic evidence
should be belicved and produced which could not reasonably be doubted.
As per the Indian Evidence Act, 1872 (hercinafier referred to as the
“EvidenceAct™), a person who himscelf perecived the fact being proved can
deposc with respect to i, not the third person, who has just reccived the
information. Similarly, where a document is (o be used o prove a point,
the onginat should be produced in the Court, not a copy or photograph
or any other production cxeept where it is permitted under the provisions
ol the EvidenceAct. With the change of technology, cveryday new form
of'cvidence is coming into existence, carlier was broadly oral and documentary
cvidence. Oral evidence is coming with the advancement of the technology:.
Oral evidence can also be recorded through various clectronic gadgets and
the gadgets prepared from thosc are also many a times treated as documents,
Now-a-days, rccords arc being prepared on casscties, compact discs, pen-
drives, CCTVs footage, should these be treated as documents as per the
provisions of Evidence Act as well as the the Information’l'echnology Act,
2000 (herematier referred to as the “I'l" Act™). These types of clectronic
gadgcts arc being controlled and prepared through computers or other
clectronic gadgets. Increasing usc of technology in everyday life, specially
the Interet, social sites, cell phones can be usclul for certain purposcs and
also arc being uscd for criminal activitics. The technology has its own
advantages and disadvantagces.

(10) Bcelore dealing with the contentious issuc whether conversation
recorded in the clectronic gadgets falls within the definition of “cvidenec™,
it would be appropriate to reproducce the relevant provisions of the Lividence
Act and the I'T Act:-

The Indian EvidenccAct, 1872

3. Interpretation clause. - In this Act the [ollowing words and
cxpressions arc uscd in the following senscs, unless a contrary
micntion appears from the context:-

XXX XXX XXX XXX
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“Document” - “Document’™ means any matter expressed or
deseribed upon any substance by means of letiers, figures ormarks.
or by morc than onc of thosc means, intended 1o beused, or which
may be uscd, lor the purpose of recording thatmattcr.

“Kvidence”- “Evidence” means and includes -

(1) all statements which the Court permils or requires to be
madc belore it by witnesses, in relation to matters of lact under
inquiry; such statements arc called oral evidence;

(2) all documents including clectronic records produced for
the inspection of the Court, such documents are called
documentary evidence.

"The Information’lechnology Act, 2000

2, Deflinitions - (1} In this Act, unless the context otherwise
requires, -

AXXX XXXX XXX XXX

(ha) “communication device™ means cell phones, personal digital
assistance or combination of both or any other device used to
communicatc, send or transmit any text, video, audioorimage;

(1) “computer’” means any clectronic, magnetic, optical orother high
speed data processing device or system which performs logical.
arithmetic and memory functions by manipulations of clectronic.
magneticor optical impulscs, andincludes all input, output, processing,
storage, computer soflware or communication facilitics which arc
connceted or related o the computer in a computcer system or
compuicrnetwork;

(1) “computer network™ means the inter-conneclion ol oncor more
computers or compuler systems or communicationdevice through -
(1) the use of satellite, microwave. tarestriat line, wire, wircless
or other communication media; and
(11} termunals or 2 complex consisting ol twao or more inter-
connected computers or communication device whether or not

the inter-connection is continuously maintained:

XXXX XXX XXX XXX
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(o) “*data” mcans a representation of information, knowledge, facts,
concepts or instructions which arc being prepared or have been
prepared in a formalised manner, and isintended to be processed, 1s
being processed or has been processed in a computer system or
computer nctwork, and may be in any lorm (including computer
printouts magnctic oroptical storage media, punched cards, punched
tapcs) orstored intemally in the memory ol the computer;

XXX XXX XXX XXX

(r) “clectronic form™, with refercnce to information, mcans any
information generated, sent, received or stored in media, magnclic,
optical, computer memory, micro {ilm, computer gencrated micro
fiche or similar device;

(s) "*Electronic Garetie” means the Official Gazetle published inthe
clectronic form,;

(1) “clectronic record’ means data, record or data gencerated, image
or sound stored, reccived or sent in anclectronic form or micro film
or computer generated micro fiche;

XXX XXX XXX

{(v) “information” includes data, message, text, images, sound, voicc.
codces, compuler programinges, softwarc and databases or micro film
or computer generated micro fiche;

XXX XXX XXX

4. 1.egal recognition of clectronic records — Where any law
provides (hat information or any other maticr shall be inwriting or in
the typewrilten or printed form, then, notwithstanding anything
contained in such law, suchrequirement shall be deemed o have
been satisficd if such information or matter is -

(a) rendered or madc available in an clectronic form; and
(b) accessiblc so as to be usable for a subscquent relerence.

7. Retention of clectronic records — (1) Where any law provides
that documents, rccords or information shall be retained for any
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specilic period, then, that requirement shall be deemed o have been
satistied ifsuch documents, records or information arc retained in

the clectronic formafl'-

(a) the mformation contained thercin remains acecessible so as
to be usable for a subscquent reference;

{b) the clectronic record is retained in the format in which it
was originally generated, sent or reccived or in a format which
can bc demonstrated to represent accurately the information
onginally gencrated, sent or received;

(¢) thedctails which will facilitate the identification of the origin,
destination, date and time of despatch or reecipt of such
clectronice record arc available in the clectronic record:

Provided that this clause docs not apply to any information
which 1s automatically gencerated soicly for the purposc of
cnabling an clectronic record 1o be despatched or received.

(2) Nothing in this scction shall apply to any law (hat expressly
provides for the retention of documents, records or information in
the form of clectronic records.

(11) Priorto thc amendment and coming of the I'l' Act, Evidencee
Act mainly dealt with the evidence which was in oral or documentary form.
There was nothing about the admissibility, nature and evidentiary valuc of
a conversation or statement recorded in an electro-magnctic device. Now,
with the advancement of the technology and sophistication in the information
technology, various challenges arc coming belore the Courts and the
InvestigationAgencics (o collect and preserve the evidence. Itis quality off
cvidence which is relevant for the purposc of conviction or acquittal in
criminal cases. The advent of information technology has brought into
existence a new kind of document called as “clectronic record™. This
ntangible document of new type has certain uniquencss as compared to
conventional form of documents. Such documents can be preserved in the
same quality and state for a long period of time through encryption processcs
reducing the chance of tampering of evidence.
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(12) "Therelationship between law and technology has not always
been an casy onc. The law has always yiclded in favour of technology
whenever it is found necessary. The concern of the law courts regarding
the utility and admissibility of clectronically recorded conversation, from time
to time found its mani{cstation in various pronouncements. Thecarlicst casc
in which issuc of admissibility of tape-recorded conversation camc for
considcration is Rup Chand versus Mahabir Prasad (1). The Courtin
this casc though declined o treat tape-recorded conversation as writing
within the meaning of Scction 3 (65) of the General Clauses Act but allowed
the same 1o be used under Scction 155(3)of the Evidence Act as previous
statement to shake the credit of witness. The Court held that there is no
rulc of evidence, which prevents a party, who is endcavouring to shakc the
credit of a witness by usc of former inconsistent statement, from deposing
that whilc he was engaged in conversation with the witness, a tape recorder
was in operation, or producing the said tapc recorder in support of the
assertion that the statement was made in his presence.

(13) InS. Pratap Singhversus State of Punjab (2),a five Judges
Bench of the Ton’bie Supreme Court considered the issuc and clearly
propoundcd that tape recorded talks arc admissible in evidence and simplce
fact that such typc of evidence can be casily tampered which certainly could
not be a ground to reject such evidence as inadmissible. Possibly there is
no picee of evidence, which could not be tampered with. In this casce the
tape recorded conversation was admilted in cvidence to corroboratce the
cvidence of witnesses who had stated that such a conversation has taken
placc.

(14) The Hon’ble Supreme Court in Yusufalli Esmail Nagree
versus State of Maharashtra (3), considered the issuc o fadmissibility of
tape recorded conversation in casc under scetion 165-A of Indian Pcnal
Code. Al the instance of the Investigating Agency, theconversation between
accused, who wanted to bribe, and complainant was tape recorded. The
prosccution wanted to usc this tape recorded conversation as cvidence
against accuscd. It was opposcd on the ground that the same is hit by
Section 162 Cr.P.C. as well as Article 20(3) of the Constitution. In this

(1Y AIR 1956 Pb. 173

(2) AIR 1964 SC 72
(3)  AIR 1968 SC 147




-

914 LLR.PUNIAB AND HARYANA 2014(1)

judgment, the Hon’ble Supreme Court laid down that the process ol tape
recording oflers an accurate method of storing and later reproducing sounds.

Theimprint on the magnetic tape is dircet effect o the relevant sounds, like
a photograph of a relevant incident. A contemporancous tape recording of
arclevant conversation is a relevant fact and is admissible under Seetion
7ofthe Indian Evidence Act. The Hon’ble Supreme Court afier cxamini ng
the entircissuc in the light of various pronouncements laid down as under:-

(a) The contemporancous dialoguc, which was tape recorded, formed
part of res-gestac and is relevant and admissiblc under Section S ol
the Indian LvidenceAct.

(b) The contemporancous tape record of a relevant conversation is
a relevant fact and is admissible under Scction 7 of the Indian
lividenceAct.

(c) Such a statement was not in fact a statement madc (o pohice
during investigation and, therefore, cannot be held to be inadmissible
undcr Scction 162 of the Criminal Procedure Codec.

(d) Such a recorded conversation though procured without the
knowledge of the accused but the same is not clicited by duress,

cocrcion or compulsion nor extracted in an oppressive manner or by
force or against the wishes of the accused. T'herefore the proteetion
of thcArticle 20(3) ol the Constitution of India was not available.

(¢) Onc of the features of magnetic tape recording is the ability Lo
. crasc and re-usce the recording medium, Theretore, the evidence

must be reecived with caution. The Court must be satisficd beyond

reasonable doubt that the record has not been tampered with.

(15) s vehemently argued that the tape recorded conversation
can be crased with case by subsequent recording and inscrtion could be
supcrimposed. Howgver, this factor would have a bearing on the wei pht
to be attached to the evidence and not on its admissibility. Ultimately. if the
Court suspects that the tape recording has been tampered with that would

bea good ground for the court to discard wholly its cevidentiary value as
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obscrved in Pratap Singh versus State of Punjab (supra). In the casc
of Ram Singh versus Col. Ram Singh (4), Tollowing guidelines were
laid by the Ilon’blc Supreme Court for admissibility of tape recorded
conversation:

(1) T'he voice of the speaker must be duly identified by the maker of
the record or by others who recognize his voice. Where themaker
has denied the voice it will require very strict proof'to determine
whether or not it was really the voice of thespeaker.

(2) The accuracy of the tape recorded statement has to be proved
by the maker of the record by satislactory cvidence directly or
circumstantial.

(3) Every possibility of tampering with or crasurc of'a part of the
tape recorded stalement must be ruled out otherwisc it may render
the said statement out of context and, thercfore, inadmissible.

(4) The statement must be relevant according to the rules of Evidence
Acl

(5) T'he recorded cassette must be carcfully scaled and kept insafe
or oflicial custody.

(6) The voice of the speaker should be clearly audible and notlost
or distorted by other sounds or disturbance.

(16) ‘I'hc crucial question is with regard to the identification of the
taped voice. Proper identification of such voice is a sinc quanon for the
use of such tape recording, therefore, the time, place and accuracy of the
recording must be proved by a competent witness and the voice must be
properly identified.

(17) Theimportance of having a transcript of the tape-recorded
conversation cannot be under-cstimated because the same ensures that the
recording was not tampcred with subsequently. In the casc of Ziyauddin
Burhanuddin Bukhari versus Brijmohan Ramdas Mehta (5), the
ITon’ble Supreme Court has considered the valuc and use of such transenipt
and cxpressed the view that transcripts is certainly corroborativebecause

(4) AIR 1986 SC3
(5) AIR 1975SC 1788
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it goes to conlirm what the tape record contained. The Hon’ble Supreme
Court observed that such transcripts can be used by a witness to refresh
his memory under Section 159 of the Evidence Act and their contents can
be brought on record by dircet oral evidence in the manncerprescribed by
Scetion 160 of the Lvidence Act.

(18) Tape-recorded conversation is nothing but information stored
on a magnetic media. In the casc of Rup Chand (Supra), though. this
Court declined 1o treat tape recorded conversation as a writi ng within the
mcaning of scction 3 (65) of the General ClauscsAct, the Honble Supreme
Courtin Ziaddin Burhanuddin Bukhari(Supra) cicarty laid down that
the tape recorded speeches were “documents™ as defined by Scction 3 of
the Lividence Act, which stood on no difTerent footin g than photographs.

(19) Aflter coming into force of the Information Technology Act,
2000, (w.c.[. 17.10.2000) the traditional concept of cvidence stands total ly
rcformed. Scction 2(r) of thisAct is relevant in this respect which delines
inlormatton in “‘clectronic form’ as information gencrated, sent, reccived or
stored in media, magnetic, optical, computer memory, micro film, computer
gencerated micro fiche or similar device. Under section 2(t) of this Act
“clectronic record”™ means data, record or data generated, imagc or sound
stored, received or sent in an clectronic form or micro film or computer
generated micro fiche. Section 92 of 1T Act read with Schedule(2) amended
the definition of “evidenee’ as contained in section 3 of the Indian Lvidence
Act. The amended definition runs as under:

“Ewvidence:- ‘Evidence’ means and includes-

(1Y all statements which the court permits or requires 1o bemade
before itby witness, in relation to matters of fact underinquiry; such
statement is calted oral cvidence:

(2) all documents including clectronic records produced for the
inspection of the Court; such documents are called documentary
cvidenee™.

(20) Irom the aforcsaid provisions it becomes amply clcar that the
Faw, as 1t exists today, takes care of information stored on magnetic or
clectronic device and treats it as documentary evidence within the meaning
of scetion 3 of the Indian Evidence Act.
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(21) The next question is about utility and cvidentiary valucof'the
tape-recorded information, is about utility and cvidentiary valuc. In this
respect following points require considcration:

(a) Whether such cvidence is primary or sccondary”?
(b) Whether such evidence is direct or hearsay’?
(¢) Whether such evidence is corroborative or substantive?

(22) The point whether such evidence is primary and dircct was
dealt with by the Tlon’ble Supreme Courtin V. Sri Rama Reddy versus
V.V, Giri (6). The Hon’ble Supreme Court held (hat likc any document
the tape record itself was primary and direet cvidence admissibleol'what
has been said and picked up by the recciver. This view was rciterated by
the FHon'ble Supreme Court in R.K. Malkaniversus State of Maharashtra
(7). 1n this casc the [Hon’ble Supreme Court ordained that when a court
permits a tape recording to be played over itis acting on real evidence if
it (reats the intonation of the words to be relevantand genuine. Referring
to the proposition of law as laid down in Rama Reddy’s case (Supra),
a three Judges Bench of the Hon’ble Supreme Court in the case ol Ziyauddin
Burhanuddin Bukhari (supra) propounded thatthe usc of tape rccorded
conversalion was not confined to purpose of corroboration and contradiction
anly, but when duly proved by satisfactory cvidence of what was found
recorded and of absence of tampering, itcould. subject to the provisions
ol the EvidenceAct, be used as substantiveevidence. Giving an example.
the Court poirted out that when it was dispuled or in issuc whether a
person’s speech on a particular occasion, contained a particular stalement
there could be no more dircet or betier evidence of it than its tape record,
assuming its authenticity to be duly cstablished.

(23) Inview of the above, scttled legal proposition is that evidence
of tape recorded conversation being primary and dircet can be used o
cstablish what was said by a person at a material time/occasion.

(24) Under scetion 157 of the Indian Lvidence Act, a withess may
be corroborated by his/her previous statement. Scction 145 of the Act
permits use ol'a previous statement for contradiction of'a witness during,

(6) AIR1971 SC 1162
(M AIR19738C 157
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cross-cxamination. Again ctausc (1) of scetion 146 provides that during |
cross cxamination, question may be put to a witness to test his veracity.
Scction 153 generally deals with exclusion of evidence to contradict answers
to questions testing veracity. However, exception (2) of it permitsa witness
being contradicted i he has denied any fact which was put to him o impeach
his impartiality. Scction 155 (3) deals with impeaching theeredit of a witness
by proof of former statements inconsistent with any part of his evidence
which is liable (o be contradicled.

(25) The Hon’ble Supreme Court in V.St Rama Reddy (Supra)
after considering the matter laid down that the evidence of the tape recorded
conversation/statement apart from being used for corroboration isadmissible
for the purposcs stated in Scction 146 (1), Exception (2) to section 153
and scction 155 (3) of the ividence Act

(26) The matter was also considered by the Hon’ble Supreme
Court in State versus Navjot Sandhu (8).

(27) "Thelcamed Trial Court while dismissing the application under
Section 311 of the Code for re-cxamination of the prosceutrix has observed
as under:-

“... the statement of the prosceutrix was recorded on 5.11.201 2 and
her cross-cxamination has been conducted at length whichis running
into almost in six pages and she has been crossexamined on cach
and every aspeet. Aller conclusion of thetral, the accused-applicant
has also availed four effectiveopportunitics for lcading the defence
cvidence and also to advance the arguments. Once, the cross-
examination of theprosecutrix has been recorded on all the material
aspects and the court has to be cautious enough as far as recording
thestatement of prosecutrix is concemed and even otherwisc also.
recalling ol witness is not a routine matter, rather discretion has to be
cxereised very sparingly and in the rearest among the rare cascs.
Oncce itis a matler of record that the prosceutrix has been cross-
examined at length on all material counts, there is no occasion [or re-
calling the prosccutrix forrecording her lurther cross-cxamination
and it appears that since the trial of the casc has alrcady been

(8)  (2005) 11 SCC 600 ‘

]
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concluded, the present application is nothing but is an abusc of
process of law as well s the court in order to prolong the

"

proceedings....

(28) In the present casce, applications for taking the voice sample
ofthe prosceutrix and sending it along with CD o an authorized Government
[Laboratory to check and verify its authenticity have also been dismissed.

(29) Itis the casc of the complainant/prosceutrix that whilce her
statement was being recorded in Courl she was never cross-examined
about the alleged tape recorded conversation between her and the petitioner.

(30) Before proceeding further, it would be relevant to consider
about the admissibility of recorded conversation and atlowing theapplication
for taking voice samples of the partics. As carly us 19506, in Rup Chand s
case suprait has been categorically held that a tape recorded version of
a lormer statement of a witness is admissible in evidence to shake the eredit
ol'the witness. Hon’blc Supreme Court inS. Pratap Singh's case (supra)
held that the tape recorded version of a conversation was admissible m
cvidence Lo corroborate the evidenee of witness who had stated that such
a conversation had taken place.

(31) In RM Malkani vcrsus State of Maharashtra (9), the
tlon'ble Supreme Court has obscerved as under:

23, T'ape recorded conversation is admissible provided firstthe
conversation is relevant to the matters in issuc; sceondly, thereis
identification of the voice; and, thirdly, the accuracy of the tape
recorded conversation is proved by climinating thepossibility of
crasing the tape-record. A contemporancous tape- record ol a
relevant conversation is a relevant fact and is admuissible under Section
8 of the Lividence Act. Itis resgestac......

XXX XXX XXX XXX XXX

29[t was said that the admissibility of the tape recorded evidence

olfended Arts. 20(3) and 21 of the Constitution. The submission

was that the manncr of acquiring the tape recorded conversation

was not procedure cstablished by law and the appellant was
(9) AIR 1973 8C 157
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incriminated. The appellant’s conversation was voluntary. There was
no compulsion. The attaching ol the tape recording instrument was

unknown to the appellant. That fact docs not render the evidence of

conversation inadmissible. The appellant’s conversation was no
extracted under duress or compulsion. H the conversation was
recorded on the tape it was a mechanical contrivance to play the
role of an cavesdropper. In R v. Leatham, (1861) 8 Cox C.C. 198
it was said “Tt matters not how you get it if you steal it even it would
beadmissiblein cvidenee™ as long as itis not tinted by an inadmissible
conlessionof guilt: evidence even if itis illegally obtained is admissible.™

(32) The Hon’ble Supreme Court in K K. Velusamy versus
N. Patanisamy (1), considered about the telephonic conversation recording
and came to a conclusion that a disc containing recording of telephonic
conversation could be a valid evidence according to Scction 3 of the
lividenceActand Scction 2 (1) of the IT" Act. The Honble Supreme Court
has obscrved that elcctronically recorded conversation is admissiblc in
cvidencee, if the conversation is relevant to the matter in issuc and the voice
is identified and the accuracy of the recorded conversation is proved by
climinating the possibility of crasure, addition or manipulation. I'he relevant
para ol the judgment is reproduced as under:

*7. The amended definition of *cvidence™ inscction 3 of the Evidence
Act. 1872 read with the dehinition of “clectronic record™ in seetion
2(1) of the Inlormation Technology Act 2000, includes a compact

disc conlaining an clectronic record of a conversation. Scetion § of

Iividence Act provides that the conduct of any party, or of any agent
o any parly, o any suit, in reference to such suit. or in reference 1o
any factinissuc therein or relevant thereto, is relevant, if'such conducl
influcnces or is influenced by any fact in issuc or relevant fact, and
whether it was previous or subscquent thereto. In RAM. Malkani
v. State of Maharastra, AIR 1973 SC 157. this court made it
clear that clectronically recorded conversation is admissible in
evidence. il the conversation is relevant to the matter inissue and (he
voiceis identified and the aceuracy ol the recorded conversation is

(10) (2011 V1 SCC 275
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proved by climinating the possibility of crasure, addition or

manipulation. This Court further held that a contemporancous
} clectronic recording of a relevant conversation is a relevant fact
comparablc to a photograph of a relevant incident and is admissiblc
as evidence under Scetion 8 of the Act. There 1s therefore no doubt
- that such clectronic record can be received as cvidence. ™

(33) Theissucinquestion has alrcady been considercd in various

) cascs i.c. KK, Velusamy’s case (supra), Navjot Sandhu’s case (supra),

Ram Singh’s case (supra) ctc. that if the recorded version is adequate

and statcment is produced in cvidence, the same is relevant and admissiblc

) in evidence provided such recording 1s not tempered with and the voice
is properly identificd.

(34) 'The Hon’ble Supreme Court in Vikas Kumar Roorkewal
versus State of Uttarkhan (17), has held:

| 22, The necessity ol fair trial hardly necds ecmphasis. 'The State bas
| adcfinite role to play in protecting the witnesses, Lo start with at Icast
i in sensitive cases. The learned Judge has [ailed to take participatory
F rolein the trial. e was not expected Lo act hike a mere tape recorder

Lo record whatever has been stated by the witnesses. Scction 311 of
the Code and Scetion 165 of the Lividence Act conlers vast and
| wide powers on Courtto clicit all necessary imaterials by playing an
p active role in the evidence collecting process. However, the record
docs not indicate that the fearned Judge presiding the trial had
f excrcised powersunder Scction 165 of the Bvidence Act which isin
i a way comphimentary 1o his other powers.” Scetion 165 ol the
' I:vidence Act reads as undcer:

’ “165. Judge's power to put questions or order production .-

The Judge may, in order to discover or to obtain proper proot of
relevant facts, ask any question he pleascs, in any form at any time,
' olany witness, or of the partics about any fact relevant or imrelevant:
and may order the production of any document or thing; and ncither
: the partics nor their agents shall be entitled to make any objection to

(11) 2011 (2)SCC 178

b
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any such question or order, nor, without the leave of the Court to
Cross-cxamine any witness upon any answer given in reply to any
such question:

Provided that the judgment must be based upon lacts declarved by
this Act to be relevant, and duly proved.

Provided also that this Section shall not authorizc any Judge o compel
any witness to answer any question or produce any document which
such witness would be entitled to refusc (o answer or produce under
Sections 121 Lo 131, both inclusive, il'the questions were asked or
the documents were called {or by the adverse party; nor shall the
Judge ask any question which it would be improper for any other
person to ask under Scction 148 or 149; nor shall he dispense with
primary cvidence of any document, except in the cascs herein before
excepted.”

(35) This scction 1s intended to arm the Judge with the most

cxtensive power for the purposc of getting at the truth, The cffect of this

scction 18 that 1n order to go to the root of the matter before it, the court

has to fook at and enquire into every fact before it. The exeeptions to this

widce power of judge arc that the witness cannol be compelled 1o answer

any question or produce any document contrary o Scctions 121 to 131
LEvidence Act or any question contrary to Scetion 148 or 149, Lvidence

Acland the Judge shall not dispense with primary cvidence ol any document
cxcept as provided in the Act.

(36} I'lic Honble Supreme Courtin Zahiva Habibulla 1. Sheikh

and another versus State of Gujarat and others (12), obscrved as under:

“43. The Courts have to take a participatory role in a trial. They are
not expected to be tape recorders to record whatever 1s being stated
by the witnesses. Scetion 311 of the Code and Section 165 of the
EvidenceAct conler vast and wide powers on Presiding Ofticers of
Court to chicitall necessary materials by playing an aclive role in the
evidence collecting process. They have to monitor the proceedings

(12) 2004 (4) SCC 158
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in aid of justice in a manner that something, which isnot rclevant, is
not unnccessarily brought into record. Livenif the prosecutor isTCImiss
in some ways, it can control the proceedings clTectively so that ultimalce
objeclivei.c. truth is arrived at. This becomes more necessary the
Court has reasons Lo belicve that the prosccuting agency or the
prosccutor is not acting inthe requisite manner. The Court cannot
afford to be wishfully or pretend to be blissfully ignorant or oblivious
to such scrious pitfalls or dereliction of duty on the part of the
prosccuting ageney. The prosceutor who docs not act fairly and acts
more like a counscl for the defence is a liability to the fair judicial
system, and Courts could not also play into the hands of such
prosceuting agency showing indillerence or adopting an attitudc ol

total alooMcess.

44 The power of the Court under Section 1 65 of'the Iividencc Act
is in a way complementary Lo its powcr under Section 311 of'the
Code. The scction consists of two parts i.c. (i) giving a discretion o
(he Court to cxamine the witness at any stage and (it) the mandatory
portion which compels the Courts o cxaming a witness if his evidence
appears to be cssential to the just decision of the Court. Though the
discretion given to the Court is very wide, the very width requires a
corresponding caution. In Mohan Lal v. U nion of India this Court
has observed, whilc considering the scope and ambit of Scction311,

0,

that the very usage of the word such as, “any Court™ “at any stage”,

1 0L,

or “any cnquiry or trial or other proccedings’ “any person” and “any
such person” clearly spells out that the Scction has expressed in the
widest possiblc terms and do not limit the discretion o the Court in,
any way. However, as noted above, the very width requires a
corresponding caution that the discrctionary powcers should be
invoked as the exigencics of justice require and cxerciscd judicially
with circumspection and consistently with the provisions of thc Code.
‘I'nc sccond part of the scetion docs not allow any discrction but
obligatcs and binds the Court to take nccessary steps if the fresh
cvidence {0 be obtained is essential to the just decision of the casc -
“essential’, 1o an active and alert mind and not to onc which is bent
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to abandon or abdicate. Object of the Section is o cnable the court
to arrive at the truth irrespective of the fact that the prosceution or
the defence has failed to produce some evidence which is neeessary
lora just and proper disposal of the case. The power is exercised
and the evidence is examined neither to help the prosccution nor the

defence. ifthe Court feels that there is necessity to actin terms of

Scetion 311 but only to subserve the causc of justice and public
interest. Itis done with an object ol gelling the evidence in aid of a
lustdecision and to upheld the truth.

45. 1tis not that in every case where the witness who had given
cvidence before Court wants to change his mind and is prepared to
speak diflerently, that the Court coneerned should readily accedce o
such request by lending its assistance. Hthe witness who deposed
one way carlier comes before the appellate Court with a prayer that
heis prepared to give evidence which is materially different from
what he has given carlicr at the trial with the reasons for the carlicr
lapsc, the Court can consider the genuinencess of the prayer in the
context as to whether the party concemed had a fair opportunity to
speak the truth carlier and in an appropriale casc accepl it. His not
that the power is o be exercised in a routine manncr, but being an

cxeeption to the ordinary rule of disposal of appeal on the basis of

records received in exeeptional cases or extraordinary situation (he
Court can neither feel powerless nor abdicate its duty to amive at the
truth and satisly the ends ofjustice. The Court can certaind y he guided
by the metaphor, separate the grain [rom the chafl, and in a case
which has tclltalc imprint of reasonablencss and genuineness in the
praycr, the same has to be aceepted. at least to consider the worth,
credibility and the aceeptability ol the same on merits of the material
sought o be broughtin,™

(37) Inthelightolabove. in the present case. petitionerzaceused
has an indefeasible right (o a fair trial and cqual opportunity to prove his
imnocenee. 1tis scttled law that the right of accused o0 adduce defence
cvidence is not only a tormality but an essential part ol a criminal trial where
cvery opportunity is neeessary and itmust be given (o the aceused to prove
his imocence and adduce delence.
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(38) ton’blc Supreme Court in the casc ol Kalyani Baskar
(Mrs) versus MLS. Sampoornam (Mrs) (13), has held as under:-

*12.... The appellant cannot be convicted without an opportunity being,
given to her to present her evidenee and if'itis denied to her, thereis
no lair trial. *“Iair tral” includes fair and proper opportunitics allowed
by law to prove her mnocence. Adducing cvidence in support of the
delence is a valuable right. Denial of that nght means demial of fair
trial. Itis essential that rules of procedure designed to ensure justice
should be scrupulously followed, and the courts should be jealous in
sceing that there 1s no breach of them....”

(39) In the casc in hand, the petibioner in the alorcsaid three
pctitions has moved three separate applications, once {for re-cxamination ol
the prosceutrix, other lor taking the voice sample of the prosceutrix and
their comparison lo prove his innocencc and falsc implication in this casc.
By doing so the petitioner can prove the conversation and the transeripts
of'the conversation which arc relevant and admissible evidence in accordance
with law subjecct to the satisfaction of conditions as mentioned by the
Hon’ble Supreme Court in various decisions.

(40) Inview of thc above, in my opinion. it would be just and lair
Lo grant an opportunity to the petitioner Lo prove his innocence.

(41) Intheresult, all the aloresaid three criminal revision petitions
stand allowed. Consoquently, all the three applications moved by the petitioner
for re-cxamination of the prosceutnx, taking the voice sample and sending
voice sample of the prosccutrix along with CID (o the Laboratory arc
allowed and the impugned orders dated 16.01.2013 passed by lecarnced
Additional Scssions Judge, Kaithal are sctaside. rial Courtis dirceted that
prosceutrix be re-examined with regard to celt phone recorded conversation
only and her voice sample be taken and the same be sent for scientific
analysis.

A Jain

(13} (2007) 2 5CC 258



