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answ ered in the judgm ent of the Suprem e Court in the 
case of Pradhan. Sangh K shetra S a m iti (supra).

2. W ith regard  to clause (b) of Article 243-0 and clause (b) 
of Article 243-ZG of the C onstitu tion, we hold th a t  the 
words “notw ithstanding  anything in th is  C onstitu tion” 
appearing in the aforesaid two A rticles will be read down 
as “n o tw ith s ta n d in g  an y th in g  in  th is  C o n s titu tio n ” 
subject however to Article 226/227 of the C onstitu tion. 
Accordingly, clause (b) of Article 243-0 and clause (b) 
of Article 243-ZG would be read to m ean as follows :
“No election to any P anchayat/M unicipality  shall be 

aa lled  in q u estio n  except an  e lec tio n  p e titio n  
presented  to such an authority  and in such m anner 
as is provided for by or in any law m ade by the 
leg islature of a S tate, b u t th is  will not oust the 
jurisd iction  of the High Court under Article 226/ 
227 of the C onstitu tion”.

3. The second question p erta in in g  to grounds on which an 
election of a re tu rned  candidate to Gram Panchayat/Z ila 
P arishad  can be challenged under the H aryana Act and 
H aryan a  Rules, a lready  stand s answ ered in the  F ull 
Bench judgm ent of th is  Court in the case of S m t. A n ju  
vs. A ddl. Civil Judge (Sr. Division, Pehowa, CWP No. 
15310 of 1996 decided on 12th March, 1998.)

(29) The Registry is now directed to lis t these cases before 
the Motion Bench.
RNR.

Before K.S. K um aran, J  
MANJIT SINGH DHILLON,—Petitioner 

versus
UNION OF INDIA & OTHERS,— Respondents 

Crl. W.P. No. 1106 of 1997 
23rd Jan uary , 1998

C o n se rv a tio n  o f F ore ign  E xch a n g e  a n d  P re v e n tio n  o f  
Sm uggling  Activities Act, 1974— Order of detention passed earlier—
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Detenu in ju d ic ia l custody— D etention order served on detenu in 
ju d ic ia l custody— Validity o f detention order.

(Abdul S a th a r Ibrah im  M anik v. Union of Ind ia  1992 S.C.C. 
(Crim inal-I)T  and S arab jit Singh v. Union of India, 1996(3) RCR 
291, d istinguished)

H eld, th a t  th e  o rd er of d e te n tio n  w as p a sse d  w hen th e  
petitioners were on bail, but, they were in jud icial custody on 14th 
M arch, 1997, when the detention  order was served on them . The 
fact th a t  they su rren dered  to judicial custody ju s t two days prior 
to the service of the order will not help the respondents. The order 
of d e ten tio n  w hich was passed  on 11th M arch, 1996 rem ained  
unexecuted for nearly  one year. Before serving the detention  order 
on the detainees the deta in ing  au thority  should have satisfied  th a t  
th e re  w as s t i l l  n e c e s s ity  to d e ta in  th e m  in c u s to d y  u n d e r  
COFEPOSA Act, since they were already in judicial custody. If  the 
deta in ing  au thority  fails to take note of the fact th a t  the petitioners 
were already in custody and had not come to the conclusion th a t  
th e ir detention  under the COFEPOSA act was still necessary, then  
the order of detention  cannot be sustained . (P ara  26)

C onstitution of Ind ia , 1950—Art. 22— Representation filed  by 
detenu— W ithout considering  representation, order o f detention  
confirm ed— Rejection o f representation on a later date— Valid ity of 
detention order.

Held, th a t  it was duty  of the com petent au th o rity  to have 
considered the second rep resen ta tio n  d ated  9 th  May, 1997 and 
passed appropriate  orders on the same before the order of detention 
was confirmed by the C entral G overnm ent on 5th June, 1997. But 
th is  rep resen ta tio n  dated  9 th  May, 19977 has been rejected on 11th 
Ju n e , 1997 w h ereas  the o rd er of d e ten tio n  had  a lread y  been  
confirm ed on 5th June, 1997 itself. Therefore, on th is  ground also 
the order of detention  is liable to be quashed.

(Para 30)
H.S. M attewal, Sr. Advocate with Sukhbir Singh, Advocate, for 

the Petitioner.
D.D. S h a rm a , A dvocate ARS S id hu  DAG, P u n jab , for the  

Respondents.
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JU DG M EN T
K.S. Kumaran, J.

(1) In view of the common questions of fact and law arising  
in these two petitions I am disposing of these petitions by m eans of 
th is  common order. M anjit Singh Dhillon is petitioner in Crl. W.P. 
1106 of 1997 while his wife G urm it K aur Dhillon is the petitioner 
in Crl. W.P. No. 1201 of 1997, for setting  aside the detention  orders 
passed  against these petitioners.

(2) The necessary allegations as taken  from these petitions 
are as follows:—

(3) On 17th October, 1995 the residentia l prem ises as well 
as the business prem ises of the petitioner-M anjit Singh Dhillon 
were searched  by the officers of the E nforcem ent D irec to rate , 
Ja lan d h ar, under Section 37 of FERA, 1973, and Ind ian  Currency 
am oun ting  to Rs. 70,500 and  certa in  docum ents were allegedly 
seized from the residen tia l prem ises. It is fu rth er alleged th a t  the 
personal search of Saudagar Singh also resulted  in the recovery of 
certa in  docum ents. G urm it K aur was tak en  to the office of the 
Enforcem ent D irectorate and she moved an application for bail and 
the same was granted  by the Learned A dditional Sessions Judge, 
J a la n d h a r ,— vide h is order dated  17th December, 1995. M anjit 
Singh Dhillon moved an application for anticipatory  bail and  was 
g ran ted  ad interim  bail by order dated  5th Jan uary , 1996, which 
was la te r on confirmed on 22nd February, 1996 by th is  Court.

(4) The Jo in t Secretary to Governm ent of India, M inistry  of 
F inance passed the detention order dated  11th M arch, 1996 against 
these petitioners under Section 3(1) of the COFEPOSA Act on 12th 
M arch, 1997 the p etitioners appeared  before the Chief Ju d ic ia l 
M agistra te , Ja lan d h a r, moved an application for cancellation  of 
the bail bonds and for tak ing  them  into custody in the case under 
S ection  9 (i)(b) and  9 (i)(d) of the  FERA, 1973 and  th ey  w ere 
rem anded to judicial custody, cancelling the bail bonds.

(5) The order of detention  was served upon the petitioners 
on 14th March, 1997. The petitioners made rep resen ta tion  on 17th 
M arch, 1997 through the S uperin tendent C entral Ja il, P a tia la , to 
the Secretary, Governm ent of India and also to the Advisory Board 
for the revocation of the detention  order. The petitioners received 
a m em o d a te d  11 th  A p r i l ,1997 in fo rm in g  th e m  t h a t  th e
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rep resen ta tio n  w as considered by the Jo in t Secretary  and the same 
was rejected. P etitioner—M anjit Singh Dhillon has also alleged th a t 
th e  re p re se n ta tio n  w as not ad d ressed  to th e  Jo in t  S ec re ta ry  
COFEPOSA, the  second-respondent, b u t w as ad d ressed  to the 
S e c re ta ry  of G o v e rn m en t of In d ia  u n d e r  S ec tio n  11 of th e  
COFEPOSA Act. No com m unication regarding consideration of the 
rep resen ta tion  dated  17th March, 1997 by the C entral G overnm ent 
was received.

(6) The petitioners were informed in Ja il on 6 th  May, 1997 
about the hearing  by the Board on 9 th  May, 1997 at Delhi High 
Court. On 9th  May, 1997 the petitioners were produced before the 
Advisory Board, and they made a rep resenta tion  dated  9 th  May, 
1997 to the Advisory Board.

(7) P etitioner—M anjit Singh Dhillon has alleged th a t  he was 
in fo rm ed  th a t  th e  re p re s e n ta tio n  d a te d  9 th  M ay, 1997 w as 
considered by the C entral Governm ent and was rejected, vide memo 
dated  11th June, 1997. P etitioner—G urm it K aur has alleged th a t  
she was informed th a t  her rep resenta tion  dated  9 th  May, 1997 was 
considered by the detain ing  aurhority  and the sam e was rejected. 
A nother com m unication dated  5th May, 1997 was received by the 
petitioners on 10th June, 1997 signed by the U nder-Secretary  to 
G overnm ent of India, inform ing th a t the C entral G overnm ent has 
confirm ed the detention  order for a period of one year from the 
date of detention  i.e., 14th March, 1997.

(8) The order of detention  dated  11th M arch, 1996 and the 
grounds of detention  are illegal, unconstitu tional and are liable to 
be set aside on the following grounds:—

(i) The alleged prejudicial activity is dated  17th October, 
1995 while the order of detention was passed on l l t h  
M arch, 1996. There is no nexus between them;

(ii) T here is un-exp la ined  delay  in the execution  of the 
detention  order. The detention  order was executed on 
14th M arch, 1997 a fte r  a delay of abou t 11 m onths 
though the petitioners were available;

(iii) The petitioners were rem anded to judicial custody by 
the C hief Judicial M agistrate, Ja lan d h a r on 12th M arch, 
1997 cancelling th e ir bail bonds. On the date of execution 
of detention order the petitioners were in jail, which fact 
was not considered by the detain ing  au th ority  on the
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date of the execution of the detention order. Thus, there 
is to ta l  n o n -a p p lica tio n  of m ind  of th e  d e ta in in g  
au thority  a t the tim e of the execution of the order.

(iv) The representation  of M anjit Singh Dhillon dated  17th 
M arch, 1997 addressed to the Secretary, M in istry  of 
F inance was not considered by the C entral Governm ent;

(v) T h e re  is u n e x p la in e d  d e lay  in  c o n s id e r in g  th e  
rep resen ta tio n  dated  17th M arch, 1997 by the Jo in t 
Secretary  i.e. detaining authority ;

(vi) F u rth er, the petitioners made a rep resenta tion  to the 
C e n tra l  G o v e rn m en t u n d e r  S ec tio n  11 of th e  
COFEPOSA Act addressed to Secretary, G overnm ent of 
India, M inistry of Finance, which has been considered 
by the Jo in t Secretary (COFEPOSA). The representation  
was not addressed to the Jo in t Secretary, COFEPOSA 
and th a t  is independent righ t to make rep resen ta tion . 
The rep resenta tion  which was not addressed to Jo in t 
Secretary, COFEPOSA has been considered by him  and 
thereby the right of the petitioners guaran teed  under 
Article 22(5) read w ith Section 21 of the G eneral Clauses 
Act has been violated;

(vii) P etitioners made another representation  dated  9 th  May, 
1997 to the Advisory Board by which certa in  additional 
facts were brought to the notice of the Advisory Board, 
which was not considered by the C entral G overnm ent 
and the detain ing authority  expeditiously. The same was 
rejected on 11th April, 1997 after an unexplained delay;

(viii) The rep resenta tions of the petitioners dated  9 th  May, 
1997 were considered and rejected on 11th June, 1997 
and 14th June, 1997, w hereas, the C entral G overnm ent 
has already  confirm ed the detention  o rder dated  5th 
June, 1997. By the representation  dated  9th May, 1997 
the  p e titio n e rs  had  requested  to fu rn ish  the  search  
operation w arran ts and the report made thereon, but, 
the same were not supplied which has caused prejudice 
to the petitioners in m aking an affective and purposeful 
rep resen ta tion .

(ix) There is only one incident on which the detention  order 
was passed, and there  is no m ateria l from which the 
d e ta in in g  a u th o r i ty  cou ld  be s a t is f ie d  t h a t  th e
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p e ti t io n e rs  w ill co n tin u e  to engage in  p re ju d ic ia l 
activities in fu ture.

(9) The re sp o n d e n ts  1 to 3 filed  th e  follow ing rep ly  in 
C rim inal P etition  No. 1106 of 1997:—

(10) G urm it K aur has in her own hand  made a sta tem en t 
and confessed th a t  M anjit Singh Dhillon is doing the business of 
H aw ala paym ents. He received message from England for m aking 
paym ents in Ind ia to various persons whose relatives are settled  
abroad. S audagar Singh has also made a sta tem en t th a t  M anjit 
Singh D hillon d is trib u tes  paym ents to the  persons in d ifferent 
villages whose relatives are residing abroad. Since the petitioner 
was absconding, the departm ent made repeated  efforts to serve the 
detention  order upon the p etitio ner b u t could not succeed. The 
d ep a rtm en t got th e  Red A lert issued  on 17th A pril, 1996 and 
in itia ted  proceedings under Section 7 of the COFEPOSA Act, on 
22nd June , 1996.

(11) T he r e p re s e n ta t io n  d a te d  17th  M arch , 1997 w as 
co n s id e red  by J o in t  S e c re ta ry  (C O FEPO SA ) (th e  d e ta in in g  
au th o rity ) and  also S ecre tary  (Revenue) on b eh a lf of C en tra l 
G o v e rn m e n t on 1 0 th  A p ril, 1997, a n d  m em o re je c t in g  
representations was issued on 11th April, 1997 separately  in respect 
of the  re p re se n ta tio n s  considered  by th e  Jo in t S ec re ta ry  and 
S e c re ta ry ,  R ev en u e . T h e re fo re , th e  a l le g a t io n  t h a t  th e  
rep resen ta tio n  was not considered by Secretary, D epartm ent of 
Revenue is not correct.

(12) The detention  order dated  11th M arch, 1996 is legal, 
constitu tional and has been passed by the com petent authority  after 
the due application of mind. It is not liable to be quashed.

(13) The statem ent of Manjit Singh Dhillon could not be recorded 
immediately as he was absconding and his statem ent could only be 
recorded on 18th January , 1996 and 22nd January , 1996. There is 
nexus between the date of prejudicial activity and passing of the 
detention order. The detention order could not be executed as the 
petitioner was continuously absconding and it is wrong to say th a t 
the petitioner was available. The detention order could be executed 
only on 14th March, 1997 when the whereabouts became known. There 
was no undue or unexplained delay in execution of the detention order. 
Though, on the date of service of the order of detention the detainee 
was in jail, this fact was not brought to the notice of the detaining 
authority. The order of detention was with the police, which was served 
on 14-3-1997. It was the pressure built up by the departm ent which
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persuaded the detainee to surrender. The detaining authority was 
aware tha t the detainee was on bail and, therefore, the detention order 
was passed with full application of mind.

(14) The representation  dated 17th March, 1997 addressed 
to  S e c re ta ry , D e p a r tm e n t of R even ue  w as re c e iv e d  in  th e  
COFEPOSA Unity on 7th April, 1997 by the ir le tter dated 1st April, 
1997. The case was processed and subm itted  to A.D.G.(M) on 9th 
A pril, 1997 who considered the sam e and  su b m itted  it to the 
S e c re ta ry  (R evenue) on th e  sam e day. S e c re ta ry  (R evenue) 
considered and rejected the rep resenta tion  on 10th April, 1997. 
The memo in tim a tin g  the deta inee  about the  re jec tion  of the  
rep resen ta tion  was issued on 11th Apirl, 1997. The allegation th a t 
the re  was no reply to the representation  is wrong. It is denied th a t 
the representation  was considered by Jo in t Secretary (COFEPOSA) 
the detain ing authority , and not by the Secretary (Revenue). The 
rep resen ta tion  of the detainee was independently considered and 
re jec ted  by th e  S ecre tary  (Revenue) as well as th e  d e ta in in g  
authority .

(15) The representation  dated 9th May, 1997addressed to the 
Advisory Board was received in the COFEPOSA U nit on 25th May, 
1997. C om m ents were called  for on the  sam e day w hich th e  
sponsoring authority  sen t ,— vide th e ir le tte r dated  3rd June, 1997, 
received in the COFEPOSA U nit on 5th June, 1997. The case was 
subm itted  to the U nder Secretary on 6th June, 1997, who re tu rned  
the same for w ant of some documents. The file was re-subm itted  
on 10th June, 1997 (7 and 8th June, 1997 were closed Holidays 
being Saturday and Sunday) to the U nder Secretary, who processed 
the file and subm itted the case before Jo in t Secretary (COFEPOSA) 
on the sam e day. Jo in t Secretary (COFEPOSA) re tu rn ed  the file 
on the same day seeking some clarification, which was clarified on 
the same day."Joint Secretary (COFEPOSA) considered and rejected 
the representation  of the detainee on 11th June, 1997 and the memo 
in tim ating  the detainee about the rejection was also issued on the 
same date.

(16) After the receipt of comments of sponsoring authority  
on 5th June, 1997 the rep resen ta tion  dated  9th May, 1997 was 
subm itted  to A.D.G. (M) on 11th May, 1997 who considered and 
subm itted  it to Secretary (Revenue) on the  sam e date. Secretary  
(R evenue) con sidered  th e  re p re se n ta tio n  in d e p e n d e n tly  and  
rejected it on 12th June, 1997. File was received back on 13th June , 
1997 late in the evening, and the memo in tim ating  the detainee
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rejected it on 12th June, 1997. File was received back on 13th June, 
1997 late in the evening, and the memo in tim ating  the detainee 
about the rejection of his rep resen ta tion  was issued on 16th June, 
1997 (14th, 15th June, 1997 were closed holidays being S atu rday  
and  S unday). T hus, th e re  is no delay  in co n sid e ra tio n  of the  
d e ta in e e ’s re p re s e n ta tio n  by th e  C e n tra l G ov ernm en t or the  
detain ing  authority . The detain ing  au thority  has acted prom ptly 
and diligently in issuing the detention  order.

(17) The se a rc h  w a r ra n t  w as show n to th e  wife of th e  
petitioner a t the tim e of search and the signature  was obtained. 
Search w arran t is not relied upon and, therefore, copy of the same 
was not supplied. The petitioner has also to show the prejudice 
caused by non supply. No prejudice has been caused since details 
of the search w arran t were m entioned in the Panchnam a  which 
was supplied. There is no legal bar th a t the subjective satisfaction  
of the detain ing authority  cannot be derived from a solitary  incident. 
The detention  order has been passed a fter exam ining the m ateria l 
placed.

(18) To the Crim inal W rit P etition  No. 1201, the respondents 
1 and 2 filed a reply containing sim ilar allegations as found in the 
reply to C rim inal W rit Petition  No. 1106 of 1997, ap a rt from the 
following allegations:—

(19) Since p etitio ner—G urm it K aur Dhillon was absconding, 
the departm en t made efforts to serve detention  order upon her but 
could not succeed. The allegation  th a t G urm it K aur Dhillon was 
availab le  is wrong. The rep resen ta tio n  dated  17th M arch, 1997 
addressed  to the Secretary, D epartm ent of Revenue was received 
in the COFEPOSA U nit on 26th March, 1997. The com m ents of the 
sponsoring au thority  were called on 27th March, 1997, received in 
the  COFEPOSA U nit on 4 th  April, 1997 and (forwarded by the 
sponsoring a u th o rity ,— vide le tte r  dated  31st M arch, 1997) case 
was processed and subm itted  to the A.D.G. on 8th April, 1997 by 
the U nder Secretary  who in tu rn  forw ard the sam e to S ecretary  
(Revenue) on 8 th  April, 1997. Secretary  (Revenue considered and 
rejected the rep resenta tion  on 10th April, 1997 and the memo of 
rejection  was issued  on 11th A pril, 1997. I t  is denied th a t  the 
r e p r e s e n ta t io n  w as c o n s id e re d  only  by J o in t  S e c re ta ry  
(COFEPOSA), the detain ing  authority . The rep resen ta tion  of the 
petitioner was independently  considered and rejected by Secretary  
(Revenue).

(20) T h e re  is no u n d u e  an d  u n e x p la in e d  d e la y  in  
consideration of the representa tion  dated 17th March, 1997 by Jo in t
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Secretary  (C). The said representation , after receipt of com ments 
from the sponsoring authority  on 4th April, 1997 was processed 
and p u t up to Jo in t Secretary (COFEPOSA) on 7th April, 1997 who 
considered and rejected it on 7th April, 1997 itself. The memo of 
rejection was issued on 8th April, 1997.

(21) The rep resen ta tion  dated 9 th  May, 1997 addressed  to 
the Advisory Board was received in the COFEPOSA U nit on 29th 
May, 1997. Comments of the sponsoring au thority  were called for 
on the same day and were received on 5th June, 1997 (forwarded 
by th e ir le tte r dated ,3rd June, 1997). Case was subm itted  to the 
concerned U nder Secretary on 6th June, 1997 who re tu rned  the 
same for w ant of some documents. The file was re-subm itted  on 
10th Ju n e , 1997 (7th and 8 th  Ju n e , 1997 being holidays) who 
p ro c e sse d  th e  sam e  an d  s u b m it te d  it to  J o in t  S e c re ta ry  
(C O FE P O S A ) on 10th  J u n e , 1997 i ts e lf .  J o in t  S e c re ta ry  
(COFEPOSA) rejected the representa tion  on 11th June, 1997 and 
memo of rejection was issued on th a t date itself.

(22) S im ultaneously, after receipt of the com m ents from the 
sponsoring au thority  on 5th June, 1997 the said rep resen ta tio n  
w as su b m itted  to the A.D.G. on 11th Ju n e , 1997 who in tu rn  
forwarded it to Secretary (R) on the same date. Secretary (Revenue) 
considered the representation  independently and rejected it on 12th 
June, 1997. Memo of rejection was issued on 16th June, 1997 (14th 
and 15th June , 1997 being closed holidays).

(23) I have heard  the counsel for both the sides and perused 
the records.

(24) One of the objections taken  by the p etitio ners is th a t  
while the detention  order against these two petitioners was passed 
on 11th M arch, 1996, the said orders were served on the petitioners 
only on 14th March, 1997, while they were already in Ja il, which 
shows th a t  there  was no application of mind as to the need for 
keeping the petitioners in detention  while they were already  in 
Ja il. According to the petitioners, G urm it K aur Dhillon had been 
g ran ted  bail in the case under Sections 9(i)(b) and 9(i)(d) of FERA 
1973 by the learned Chief Judicial M agistrate, Ja lan d h ar, while 
the o ther p etitioner—M anjit Singh Dhillon was granted  ad interim  
bail by th is  Court which was la te r on confirmed on 22nd F ebruary  
1996. B ut the petitioners contend th a t on 12th M arch, 1997 both of 
them  appeared  before the Chief Jud ic ial M agistra te , Ja lan d h a r, 
moved an application for cancellation of th e ir bail bond and th a t
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they be taken  into custody in the case under Section 9(i)(b) and the 
9(i)(d) of FERA 1973, and th a t  they were rem anded  to jud icia l 
custody a t C en tra l Jail, Ja lan d h ar, after cancellation of th e ir bail 
bonds. The petitioners, therefore, contend th a t on the date of the 
execution of detention  order they were in ja il and th a t th is  aspect 
was not considered by the detain ing  authority . According to the 
petitioners unless the detain ing  au thority  was satisfied th a t  there 
were still grounds for executing the detention  order, the detention  
order should not have been executed while the petitioners were in 
Ja il. They contend th a t the execution of th is order while they were 
in ja il discloses to ta l non-application of mind. Obviously, when the 
d e ta in in g  au th o rity  passed  the deten tion  o rder on 11th M arch, 
1996, he could not have taken  th is  fact into consideration, because 
the p etitioners su rrendered  only on 12th M arch, 1997, though they 
were on bail on 11th M arch, 1996. T hat was why in p arag rap h  14 
of the detention order it has been stated  th a t the detain ing authority  
w as aw are th a t  they are on bail. The fact th a t  the detention  order 
was served on the petitioners on 14th M arch, 1997 while they were 
in ja il is adm itted  by the respondents. The explanation  given by 
the respondents is th a t the fact th a t the petitioners were in custody 
w as not b ro ught to the  notice of the  d e ta in in g  au th o rity . The 
question is w hether the failure to take into consideration the fact 
th a t  the petitioners were in custody on the date when the detention  
orders were served upon them  will invalidate the detention  orders. 
The learned  counsel for the petitioners relied upon the decision of 
the H on’ble Suprem e Court in Binod Singh  v. D istrict M agistrate, 
D hanbad  (1). T hat was a case where the order of detention  was 
served on the detainee when he was already in Ja il  in respect of 
an o th e r c rim ina l case. There was no ind ication  th a t  before the 
service of the order of detention  the fact th a t the detainee m ight be 
released  or th a t  there  was a possibility of his released was taken  
into consideration. In these circum stances, the Hon’ble Suprem e 
C ourt held as follows :—

“It is well settled  in our C onstitu tional fram ework th a t  the 
power of d irecting  preven tive d eten tion  given to the 
appropriate  au thorities m ust be exercised in exceptional 
cases as contem plated by the various provisions of the 
different s ta tu te s  dealing w ith preventive detention  and 
should be used w ith g reat deal of circum spection. There 
m ust be aw areness of the facts necessitating  preventive 
custody of a person for social defence. If  a m an is in

(1) AIR 1986 S.C. 2090
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custody and there  is no im m inent possibility  of h is being 
released, the power of preventive detention  should not 
be exercised. In the in s tan t case when the ac tual order 
of deten tion  was served upon the detenu, the detenu  
was in jail. There is no indication th a t th is  factor or the 
question th a t the said detenu m ight be released  or th a t 
there  was such a possibility of his release, was taken  
into consideration, by the detain ing  au thority  properly 
and seriously before the service of the order.”

(25) The petitioners also relied the decision of the Delhi H igh 
C ourt in Kuldeep Singh  v. Union o f Ind ia  (2). T hat w as also a case 
w here a detainee was served w ith the detention  o rder while he 
w as in judicial custody. The Delhi High Court held th a t in such a 
case i t  was necessary for the detain ing  au thority  to re-consider the 
fact th a t  the detainee was in deten tion  in a crim inal case and 
w hether his detention  under COFEPOSA would still be necessary, 
and if th a t  was not done, the detention  order could not be enforced 
aga inst the detainee. As in the case on our hand, in the case before 
the Delhi High Court also though the detention  order was passed 
on 12th Jan uary , 1993 the detainee who was on bail chose to get 
the bail cancelled and for being taken  into custody. He had even 
s ta ted  th a t he had lea rn t th a t an order of detention  is pending 
aga inst him  for execution. The bail bond was cancelled and the 
d e ta in e e  w as ta k e n  in to  custody  on 2 6 th  A ug ust, 1994. The 
deten tion  order was served on him  on 30th A ugust, 1994 w hen he 
was in judicial custody. Although, the Delhi H igh Court observed 
th a t  it is not an abstrac t proposition of law th a t a person in ju d ic ia l 
custody cannot be detained under the COFEPOSA, it also held th a t 
in  such cases the detain ing  au thority  m ust be satisfied th a t  there 
are circum stances p resent on the record to show th a t the said person 
p resently  in judicial custody would act prejudicially  if he is not 
detained. It was also held th a t the detain ing  au th ority  ordering 
his deten tion  should be aw are of the fact th a t  he is ac tually  in 
custody and has reason to believe, on the basis of reliable m ateria l, 
th a t  there  is possibility of his being released and th a t  on being so 
released  the detenu would in all probabilities indulge in  prejudicial 
activities. The Delhi High Court although took note of the fact thq t 
the detain ing  au thority  in th a t case did not have the  occasion to 
consider the fact th a t when the detention  order w as served on the 
petitioner he was not on bail bu t in judicial custody, b u t s till held 
th a t  the decision of the Hon’ble Suprem e Court in Binod S ingh’s

(2) 1996 (2) RCR 522
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case squarely  applied to the facts of the case before it, and on th a t 
ground the deten tion  of the petitioner w as liable to be set aside. To 
the sim ilar effect are the decisions of the Delhi High Court in  K im ti 
Lai Seth i v. Lt. Governor Delhi (3) and D arshan Singh  v. Union o f 
In d ia  (4).

(26) In  the p resen t case also though, the detention  order w as 
passed aga inst the  petitioners on 11th March, 1996 it w as served 
upon them  on 14th M arch, 1997. It may be th a t  they were on bail 
w hen the  deten tion  order was passed, but, they were in judicial 
custody on 14th M arch, 1997 w hen the detention  order w as served 
on them . The fact th a t  they surrendered  to judicial custody ju s t 
tw o d ay s  p rio r  to th e  serv ice  of th e  o rd er w ill no t help  th e  
responden ts. The o rder which was passed on 11th M arch, 1996 
rem a in ed  unexecu ted  for n early  one year. Before se rv ing  the  
deten tion  order on the deta inees the detain ing  au th ority  should 
have sa tisfied  th a t  th e re  w as s till necessity  to d e ta in  them  in  
custody under COFEPOSA Act, since they were already in judicial 
custody. If  the deta in ing  au th ority  fails to take note of the fact 
th a t  the  petitioners were already in custody and had not come to 
the conclusion th a t th e ir detention  under the COFEPOSA Act w as 
still necessary, th en  the order of detention  cannot be sustained . 
Therefore, the detention  order against the petitioners cannot be 
su sta ined  in  the circum stances of th is case.

(27) The learned counsel for the respondents of course relied 
upon the decision of the Hon’ble Suprem e Court in  A b du l Sa thar  
Ibrahim  M anik  v. Union o f Ind ia  (5) in support of h is contention 
th a t  an  order for detention  of the detainee already in Ja il can be 
passed. But th is  decision will have no application to the facts of 
the p resen t case, because, the detain ing  au thority  in th a t case was 
not only aw are of the fact th a t the detainee was in judicial custody 
bu t he also recorded the reason th a t the possibility  of h is release 
on bail in the near fu ture cannot be ru led  out and th a t  nothing 
prevented  him  from moving for bail and getting released on bail. 
The H on’ble Suprem e Court, therefore, held th a t  the  d eta in ing  
au th o rity  w as not only aw are th a t the detenu w as in ja il b u t also 
noted the circum stances on the basis of which he w as satisfied  th a t 
the detenu  w as likely to come out on bail and 'con tinue  to indulge 
h im self in  the sm uggling activities. In  these circum stances, the 
H on’ble Suprem e Court declined to interfere.

(3) 1995(2) RCR 309.
(4) 1995(2) RCR 306
(5) 1992 S.C.C. (Criminal) 1
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(28) For the same reasons the decision in Sarabjit S ingh  v. 
Union o f In d ia  (6) re lied  upon by the lea rn ed  counsel for the  
re sp o n d e n ts  w ill be of^no help  to th e  re sp o n d e n ts . In  such  
circum stances the Hon’ble Single Judge of th is  Court held th a t  the 
Court will not go into validity  of subjective satisfaction  of D etain ing 
A uthority. But the facts of the p resent case are entire ly  d ifferent 
since the detention order was not served on the detainee after tak ing  
note of the fact th a t the detainees were in Ja il and th a t  detention  
under the COFEPOSA Act was necessary in view of the m ateria ls  
placed before him. Therefore, th is contention of the learned  counsel 
for the respondents is not acceptable.

(29) The next contention p u t forward by the p etitio ners  is 
th a t  the petitioners were produced before the Advisory Board on 
9th May, 1997, th a t the petitioners subm itted  a rep resen ta tio n  to 
the Board on 9th May, 1997 which was considered and rejected on 
11th June, 1997, w hereas, even on 5th June, 1997 the detention  
order had been confirmed by the C entral G overnm ent and therefore 
the confirm ation of the detention order is violative of Article 22(5) 
of the C onstitu tion  of India and, therefore, also the detention  order 
is liable to be quashed. In th is regard, the learned counsel for the 
petitioner relied upon the decision of the Delhi High Court in  K.K. 
M undhra  v. U.O.I. (Delhi.) (7) in support of h is contention. T hat 
w as th e  case w here  the  re p re s e n ta tio n  w as rece iv ed  in  th e  
COFEPOSA U nit of the C en tra l G overnm ent on 7th November, 
1988. S till it w as not decided before the d e ten tio n  o rd er w as 
confirm ed on 21st November, 1988. Therefore, it w as held th a t  the 
continued detention  of the detainee had become unvalid. le a rn e d  
counsel for the petitioner relied upon the Division Bench decision 
on M adras High Court in'S. G andhi v. Sta te  (8) which also supports 
h is co n ten tio n . B ut th e  lea rn ed  counsel for th e  re sp o n d e n ts  
contended th a t the petitioners had already made a rep resen ta tio n  
on 17th M arch, 1997 which was considered and rejected on 10th 
April, 1997 and a memo of rejection was issued on 11th April, 1997 
a n d  t h a t  th e re  w as no p ro v is io n  fo r s u b m it t in g  a secon d  
rep resenta tion . The learned counsel for the respondents, therefore, 
contended th a t  the petitioners cannot take advantage of the  fact 
th a t  th e ir rep resen ta tion  dated 9th May, 1997 was rejected on 11th 
June , 1997 after the confimation of the detention  ordeV on 5th Ju ne , 
1997. But th is contention of the learned counsel for the respondents

(6) 1996 (3) RCR 291.
(7) 1989 (2) All India Criminal Reporter 911.
(8) 1995 (1) All India Criminal Law Reporter 368.
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cann o t be su s ta in ed . A s im ila r con ten tion  w as p u t forw ard  in 
Kishore K um ar M u u d h ra ’s case (9) cited above b u t the sam e w as 
rejected. I t  w as held th a t once the detainee h as made the second- 
rep resen ta tio n  on add itio na l facts, even the said  rep resen ta tio n  
has to be considered before the detention  order is confirm ed. The 
D elh i H igh  C o u rt h eld  in  th e  c irc u m s ta n c e s  t h a t  s ince  th e  
rep resen ta tio n  w as not considered before confirm ation of the order 
of the  d e ten tio n  the  con tinued  d e ten tio n  of th e  p e titio n e r  h as  
become invalid. The learned counsel for the p etitio ner also relied 
upon a decision of th is  Court in Jasb ir S ingh  v. Cent ral Government 
a nd  others (10) w here th is  C ourt held th a t  the rep re sen ta tio n s  
add ressed  to the  d e ta in in g  au th o rity  as well as to th e  C en tra l 
G overnm ent have to be considered and disposed of independently  
by both the au thorities . In  the rep resen ta tio n  dated  9 th  May, 1997 
made by the p etitio ners they have s ta ted  th a t  they su rrendered  
before the C ourt on 12th M arch, 1997, were rem anded to jud icial 
custody, th a t  the detention  order was served upon them  on 17th 
M arch, 1997 a t the Ja il, th a t  the fact th a t they were confined in 
Ja il  w as not b rought to the notice of the deta in ing  au th ority  and, 
therefore, there  was no fresh application  of mind. They have also 
tak en  the plea th a t  they were lodged in the C en tra l Ja il, Ja lan d h a r, 
but petitio ner M anjit Singh Dhillon was suddenly tran sfe rred  to 
P a t ia la  J a i l  w hile , G u rm it K au r D hillo n  w as t r a n s fe r re d  to 
L udh iana Ja il, so th a t  they may not be able to give in struc tions to 
th e ir  family m em bers regarding the detention. M anjit Singh Dhillon 
has also tak en  the p lea th a t  a t the tim e of the search  on 17th 
October, 1995 no search au thorisa tion  was shown to G urm it K aur 
D hillon (M anjit Singh Dhillon was absen t to th a t  tim e) and the 
copies of search  au th o risa tio n  and the rep o rt thereo n  were not 
supplied to them  and, therefore, they were deprived of m aking an 
effective and purposeful rep resen ta tion . We need not to go to the 
question as to w hether all these objections are tenable or not. Suffice 
it to say th a t  the p etitioners have taken  these add itional objections 
in th e ir  rep resen ta tio n  dated  9 th  May, 1997.

(30) Therefore, in these  circum stances, it w as du ty  of the 
com petent au th o rity  to have considered the second-representation  
dated  9th May, 1997 and passed appropriate  orders on the sam e 
before  th e  o rd e r of d e te n tio n  w as confirm ed  by th e  C e n tra l  
G overnm ent on 5th June, 1997. B ut th is  rep resen ta tio n  dated  9th 
May, 1997 has been rejected on 11th June , 1997 w hereas the order

(9) 1989 (2) All India C rim inal Reporter 911
(10) 1995 (2) RCR 660
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of detention  had already been confirmed on 5th June , 1997 itself. 
Therefore, on th is  ground also the order of detention  is liable to be 
quashed.

(31) The o ther contention taken  by the petitioners is th a t  the 
rep resen ta tio n  dated 17th M arch, 1997 and 9th  May, 1997 were 
considered after unnecessary  and undue delay and, therefore, also, 
the  detention  order is liable to be quashed.

(32) The rep resen ta tion  dated 17th March, 1997 sen t by the 
p e ti t io n e r—M anjit S ingh  D hillon  w as, even accord ing  to th e  
respondents rejected on 10th April, 1997 and the rejection memo 
w as issued on 11th April, 1997. The rep resen ta tio n  dated  17th 
M arch, 1997 sen t by G urm it K aur Dhillon was, even according to 
the respondents rejected on 10th April, 1997 by Secretary (Revenue) 
and  th e  re jec tion  memo w as issued  on 11th A pril, 1997. T his 
rep resen ta tion  of G urm it K aur Dhillon was rejected by the Jo in t 
Secretary  COFEPOSA also on 7 th  April, 1997 and the rejection 
memo issued on 8th April, 1997 (according to the respondents).

(33) So far as the rep resen ta tion  dated 9th May, 1997 made 
by the petitioner—M anjit Singh Dhillon is concerned the sam e was, 
a c co rd in g  to  th e  re s p o n d e n ts , re je c te d  by J o in t  S e c re ta ry  
(COFEPOSA) on 11th Ju ne , 1997 and th e  re jec tion  memo w as 
issued on 11th June, 1997. This rep resen ta tion  was rejected by 
the Secretary  (Revenue) also on 12th June, 1997 and the rejection 
memo w as issued  on 16th June , 1997. S im ila rly  in  the case of 
petitioner—G urm it K aur phillon  the representation  dated 9 th  May, 
1997 was rejected by the Jo in t Secretary COFEPOSA on 11th June, 
1997 and the rejection memo was issued on 11th June, 1997. This 
rep resen ta tion  was rejected by the' Secretary (Revenue) also on 12th 
June, 1997 and the rejection memo was issued on 16th June , 1997.

(34) T he c o n ten tio n  of th e  p e t i t io n e rs  is th a t  th e re  is 
unnecessary, ^undue and unexplained delay in the  consideration  
and  disposal of the rep resenta tions m ade by them  and, therefore, 
also the  detention  orders have become invalid.

(35) The respondents on the o ther hand have a ttem pted  to 
ex p la in  th e  tim e tak e n  for co n sid e ra tion  and  d isp o sa l of th is  
re p re s e n ta tio n . A ccording to th e  re sp o n d e n ts , M an jit S ingh  
D hillon’s rep resen ta tio n  dated 17th M arch, 1997 addressed to the 
Secretary, D epartm ent of Revenue was received in the COFEPOSA 
U nit on 25th March, 1997, comments of the sponsoring au thority
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were called for on 26th March, 1997 and received in the COFEPOSA 
U nit on 7t,h April, 1997,— vide the le tte r dated  1st April, 1997 of 
the sponsoring authority . The respondent has also s ta ted  th a t  the 
case was processed and subm itted  to ADO (M) on 9th April, 1997 
who considered and subm itted the file to Secretary  (Revenue) on 
the sam e date,-and th a t the Secretary considered and rejected the 
rep resen ta tion  on 10th April, 1997.

(36) So far as the representation  dated 17th March, 1997 made 
by G urm it K aur Dhillon is concerned the respondents have allegaed 
th a t  the same was received in the COFEPOSA U nit on 25th March, 
1997, com m ents were called for from the sponsoring au th ority  on 
27th M arch, 1997, received in the COFEPOSA U nit on 4th April, 
1997 (forwarded by the sponsoring a u th o rity ,— vide th e ir  le tte r  
dated  31st M arch, 1997), the file was processed and subm itted  to 
A.D.G. on 8 th  April, 1997, who in tu rn  forwarded the same to the 
Secretary  (Revenue) on 8th April, 1997, the Secretary  rejected it 
on 10th April, 1997 and the memo of rejection was issued on llt 'h  
April, 1997. The respondents have also alleged th a t after the receipt 
of the com ments from the sponsoring au thority  on 4th April, 1997, 
th e  file  w as p ro c e sse d  a n d  p u t  up to th e  J o in t  S e c re ta ry  
(COFEPOSA) on 7th April, 1997 who considered and rejected it on 
the sam e day, and the memo of rejection was sen t on 8 th  April, 
1997.

(37) T h erefore , th e  lea rn ed  counsel for th e  re sp o n d e n ts  
contends th a t there  is no undue delay and the tim e tak en  for the 
disposal of the rep resen ta tion  has been explained.

(38) The lea rn ed  counsel for th e  p e titio n e rs  re lied  upon 
decision of the Hon’ble Suprem e Court in Icchu Devi v. Union of 
Ind ia  (11). In th a t case the rep resen ta tion  dated  9th Ju ne , 1980 
was received by the Deputy Secretary  on 14th June, 1980, while 
ano ther rep resen ta tio n  dated  26th Ju ne , 1980 was received on 
30th June , 1980. No decision was tak en  till 14th July , 1980. The 
explanation  given by the respondents was th a t the rep resen ta tion  
dated  9th June, 1980 was received in the office on 14th Ju ne , 1980 
bu t since th a t day and the next day being holidays, it came to the 
hands of the concerned officer on 16th June, 1980, the rem arks of 
the Collector were called for on 23rd June , 1980, who forwarded 
h is  re m a rk s  on 30th  Ju n e , 1980. In  th e  m ean tim e  th e  o th e r 
rep resen ta tion  dated  26th June, 1980 was also received by the S tate

(11) AIR 1980 S.C. 1983
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G overnm ent which was also subjected to the same process and on 
11th July, 1980 both the rep resenta tions came to be considered by 
th e  U n d e r  S e c re ta ry  w ho reco m m en d ed  re je c tio n  of th e  
representa tion . This was approved by the Deputy Secretary as well 
as the Secretary on the same day and the Chief M inister endorsed 
the sam e on 14th July, 1980. The Hon’ble Suprem e Court held th a t  
there  was no explanation for the delay in forw arding the copy of 
the rep resen ta tion  to the A ssistan t Collector, Custom s calling for 
h is  rem ark s , and  in  the C ollector of C ustom s fo rw ard in g  h is  
rem arks after a delay of seven days. The Suprem e Court held th a t 
it was difficult to resist the conclusion th a t the detain ing  au thority  
w as g u il ty  of u n re a s o n a b le  d e lay  in  c o n s id e r in g  th e  two 
rep resen ta tio ns of the detenu and particu larly  the rep resen ta tion  
dated  9 th  June , 1980. Therefore, the detenu  was ordered to be 
released.

(39) The petitioners also relied upon another decision of the 
Hon’ble Suprem e Court in Aslatn Ahmed, Zahire A hm ed S h a ik  v. 
Union, of Ind ia  (12). In th a t case also the rep resen ta tion  dated  16th 
June, 1988 was forwarded through the S uperin tenden t of C entral 
Prison to the detain ing  authority , and the C entral G overnm ent and 
the order of rejection dated  19th July , 1988 on 26th July , 1988 
were received after a delay of 40 days. The explanation  given was 
th a t  the rep resen ta tion  was received in the COFEPOSA U nit of 
the M inistry  of Finance on 27th June, 1988, com m ents were called 
for from the sponsoring au thority  and received on 11th July , 1988 
and the file was forw arded to the C en tra l G overnm ent. In  the 
m eanw hile the representation  forwarded to the detain ing  au thority  
was rejected on 11th July, 1988 itself. The said file was received in 
the office of the M inistry of S tate (Revenue) on 12th July, 1998 but 
since he w as on to u r, on h is  r e tu rn  th e  re p re s e n ta tio n  w as 
forw arded to the F inance M inister on 17th July , 1988 and the file 
was received back in the COFEPOSA U nit on 19th July, 1988. The 
order of rejection was com municated to the detenu who received it 
on 26th July , 1988. The S uperin tendent of P risons a ttem pted  to 
explain  the delay of 11 days between the date of rep resen ta tion  
and its  receipt by the COFEPOSA U nit by filing an affidavit th a t 
the rep resen ta tion  was forwarded to the M inistry  on 22nd June, 
1988 and th a t  19th June, 1988 was a Holiday being Sunday. The 
H on’ble Suprem e Court held th a t fro m l6 th  Ju ne , 1988 to 22nd 
June , 1988 the S uperin tenden t of Prison has callously ignored the

(12) 1989 (1) RCR 486
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rep resen ta tio n  and left it u nattended  for seven days and forw arded 
the same to the G overnm ent a t his p leasure on 22nd Ju ne , 1988. 
The H on’ble Suprem e Court also referred  to the decision in Vijay 
K um ar  v. Sta te o f Jam m u  and K ashm ir  (13) w herein it was held 
th a t  the Ja il au thority  is m erely a com m unicating channel and th a t 
th e  in te r m e d ia r y  a u th o r i t i e s  w ho a re  th e  c o m m u n ic a tin g  
au th orities  have also to move w ith  an am ount of prom ptitude so 
th a t  the sta tu to ry  guaran tee  of affording ea rlie st opportunity  of 
m aking the rep resen ta tion  and the same reaching the G overnm ent 
is tran s la ted  into action. It was also held th a t the S tate G overnm ent 
m ust gear up its  own m achinery  to see th a t  in these cases the 
rep resen ta tio n  reaches to the G overnm ent as quickly as possible 
and  it  sh o u ld  be co n s id e red  by th e  a u th o r i t i e s  w ith  e q u a l 
prom ptitude. The Hon’ble Suprem e Court fu rth e r held th a t 'a n y  
slackness in th is behalf not properly explained would be denial of 
th e  p ro te c tio n  c o n fe rre d  by th e  s t a tu t e  a n d  w ou ld  r e s u l t  
invalidation  of the order.

(40) After referring  to the above decision, the Hon’ble Suprem e 
Court held th a t  in view of the supine in difference, slackness and 
callous a ttitu d e  on the p a r t  of the Ja il  S up erin tend en t who had 
unreasonab ly  delayed in tra n sm ittin g  the rep resen ta tio n  as an 
in term ediary , had u ltim ately  caused undue delay in the disposal 
of the app e llan t’s rep resenta tion  by the G overnm ent which received 
the rep resen ta tio n  11 days a fter it was handed over to the Ja il 
S u p e r in te n d e n t .  I t  w as a lso  h e ld  t h a t  th i s  a v o id a b le  an d  
u n e x p la in e d  d e lay  h as  re s u lte d  in re n d e r in g  th e  co n tin u ed  
d e te n t io n  o f th e  a p p e l la n t  i l le g a l  a n d  c o n s t i tu t io n a l ly  
im perm issible.

(41) As aga inst these decisions the learned counsel for the 
respondents relied upon the decision of the Hon’ble Suprem e Court 
in B irendra K um ar R ai v. Union o f Ind ia  (14). In th a t  case the 
rep resen ta tio n  dated  22nd November, 1990 was forw arded on the 
next date and received in the M inistry of Finance on 27th December, 
1990. It was sen t to Pt. NDPS which was received on 31st December, 
1990 (December, 29th and 30th being S aturday , Sunday). On the 
Same day, it was sent to the Deputy Director, Narcotic B ureau, 
V aranasi, and was received a t V aran asi on 10th Jan u a ry , 1991. 
On the very next day the docum ent as desired was posted and was 
received back in Delhi on 14th Jan uary , 1991. On 17th Jan u ary ,

(13) 1982 (2) S.C.C. 43
(14) 1993 S.C.C. (Crl.) 324
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1991 the U nder S ecretary  exam ined it and placed it  before the 
deta in ing  au th ority  who in  tu rn  placed it before the  S ecretary , 
G overnm ent of India on 18th Jan uary , 1991. The rep resen ta tion  
was rejected by the Finance M inister.

(42) The Hon’ble Suprem e Court in th is  case considered the 
delay betw een 23rd December, 1990 to 27th December, 1990 w hen 
the S uperin tenden t of Ja il forwarded the rep resen ta tion  and  it was 
received in the M inistry, and from 1st Jan uary , 1991 to 10 Jan u ary , 
1991. The records revea led  th a t  th e  re p re se n ta tio n  w as se n t 
th rough  m essenger who carried  two le tte rs , one to be delivered a t 
Lucknow and  the o ther a t Delhi. He proceeded by bus on 24th 
December, 1990. December 25th was a holiday on account of X- 
m as and on December 26th he delivered the le tte r a t Lucknow, 
a n d  th e n  re a c h e d  D elh i a n d  d e liv e re d  th e  l e t t e r  w ith  th e  
rep resenta tion  in the office of the Jo in t Secretary on 27th December, 
1990. R e g a rd in g  th e  second  se t of d a te s , acco rd in g  to  th e  
respondents, it was despatched on 1st Jan uary , 1991 by post from 
Delhi and was received a t V aranasi on 10th Jan u ary , 1991. L e tte r 
dated  11th Jan u a ry , 1991 showed th a t  it was requested  th a t  in 
fu tu re  the rep resen ta tio n  should be sen t by speed post to avoid 
delay. In  these circum stances the Hon’ble Suprem e C ourt held th a t  
th e re  w as no reason  to hold th a t  th e re  w as any slackness and  
callousness in the tre a tm e n t of the p e titio n e r’s rep resen ta tio n . 
Therefore, the Special Leave P etition  filed by the  deta inee  was 
dism issed. B ut in  the same decision it was observed th a t  if  the 
delay  rem a in s  u n ex p la in ed  lead in g  to the conclusion th a t  the 
conduct of the au th orities  in th is  regard  am ounted to in-action, 
callousness or slackness then  the detenu is en titled  to be released, 
and  th a t  the question of delay depends upon facts of each case. 
Therefore, in view of the fact th a t  the Hon’ble Suprem e Court found 
th a t  there  was no m ateria l to hold th a t  there  was any delay, th is  
decision will not be applicable to the facts of the  p resen t case.

(43) L earned  counsel for the respondents also relied  upon 
ano ther decision of the Hon’ble Supreme Court in  M adan L a lA n a n d  
v. Union o f In d ia  (15). In  th a t  case there  was delay of 30 days. 
T here were 9 days in  betw een the date  of .rep re se n ta tio n  and  
decision on the sam e. In  the circum stances of the case, H on’ble 
Suprem e Court held th a t  there  was no laches and negligence in 
dealing  w ith  the representation , and th a t  the detain ing  au thority  
had explained the delay in the disposal of the rep resen ta tion  and,

(15) S.C. 1990 (2) RCR 58
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th e re fo re , th e  d e te n tio n  o rd e r  c a n n o t be re n d e re d  in v a lid . 
Therefore, th is  decision also will not help the respondents in  the 
p resen t case.

(44) The o th e r decision  in  M. M oham ed  S u lta n  v. J o in t  
Secretary  (16) w ill no t also  help  th e  re sp o n d e n ts . T h ere  th e  
rep resen ta tio n  was disposed of in 34 days. The Hon’ble Suprem e 
Court took into consideration the fact th a t  the rep resen ta tion  was 
fo rw ard ed  by th e  S u p e r in te n d e n t of th e  T am il N ad u  P riso n  
D epartm ent on 23rd Jan uary , 1990 and received by the C entral 
G overnm ent on 30th Jan uary , 1990 and the com m ents were called 
for and  received on 12th F ebruary , 1990, and  the fact th a t  the 
rep resen ta tio n  and com ments were sen t from M adras to D elhi by 
post, and also the fact th a t delay in postal delivery is not uncommon, 
an d  h e ld  th a t  th e  sa id  p e rio d  ta k e n  in  c o m m u n ic a tin g  th e  
rep resen ta tio n  and also the period from 30th Jan u ary , 1990 to 12 
F ebruary , 1990 covering the tim e tak en  in obtain ing the com ments 
of th e  sp o n so rin g  a u th o r ity  h as  to be excluded . The H on’ble

i Suprem e C ourt also observed th a t  the tim e tak en  by the C entral 
G overnm ent for considering  the  rep re se n ta tio n  w as from 13th 
February , 1990 to 20th  F ebruary , 1990 during  which the re  were 
two holidays (Saturday  and Sunday) and, therefore, rem ain ing  six 
days tak e n  by the  C en tra l G overnm ent cannot be s ta te d  to be 
unduly long.

(45) The o ther decision in Sarabjit S ingh  v. Union o f In d ia  
(17) a lso  w ill n o t h e lp  th e  r e s p o n d e n ts .  In  t h a t  case  th e  
rep resen ta tio n , received by the S uprin tenden t of D istric t Ja il on 
21st Ju ly , 1995, was disposed of on 14th A ugust, 1995 by the Jo in t 
S ecretary  (COFEPOSA) and by the C entral G overnm ent on 25th 
A ugust, 1995. T aking  into consideration  the  exp lanantion  given 
by the  respondents, th is  Court held th a t  there  was no undue or 
ino rd inate  delay in  considering the rep resen ta tion  a t any stage, 
b u t  th e  sam e w as c o n s id e red  e x p e d itio u s ly  an d  p ro m p tly . 
Therefore, th is  decision again  will not help the respondents.

(46) The reasons as to why I have held th a t  the above said 
decisions cited by the learned  counsel for the respondents are not 
applicable to the facts of the p resen t case are as follows :—

(47) As pointed out a lready the rep resen ta tion  dated  17th 
M arch, 1997 made by the petitioners waS received on 25th M arch,

(16) S.C. 1990 (2) RCR 655
(17) 1996 (3) RCR 291
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1997 in the COFEPOSA UNIT. There is a delay of eigh t days. The 
S up erin tenden t of Ja il, P atiala , who is the fourth-respondent, in 
these petitions has not filed any reply explaining the reason as to 
why there  was such a delay of eight days. In  spite of the fact th a t  
sufficient opportunity  w as given the S uperin tendent of Ja il  (fourth- 
respondent) has not filed the reply and the fu rth er tim e prayed for 
on his b ehalf on 3rd December, 1997 was also refused in Crl. W rit 
P etition  No. 1106 of 1997. In  C rim inal W rit P etition  No. 1206 of 
1997, the fourth-respondent had not filed any reply, and even on 
11th D ecem ber, 1997 an  opp o rtu n ity  w as given to the  fou rth - 
respondent to file the reply, and the case was adjourned to 16th 
December, 1997. Even on th a t day the fourth-respondent had not 
filed any reply. Therefore, we find th a t  there  is no exp lanation  by 
the J a il  S u p e rin ten d en t (F ourth -responden t) as to why he had 
d e la y e d  th e  fo rw a rd in g  of th e  r e p r e s e n ta t io n s .  On th e  
rep resen ta tio n  dated  17th March, 1997 the com m ents were called 
for from the sponsoring au thority  on 26th March, 1997, and  the 
sponsoring au thority  though sent it w ith  the le tte r dated  1st April, 
1997, th e  com m ents w ere rece iv ed  on 7 th  A pril, 1997 only. 
Therefore, we find a delay of 12 days in betw een th is  period for 
w hich the re  is no sa tisfacto ry  exp lanation  by the respo nden ts. 
Sim ilarly, in the case of the rep resen ta tion  dated  17th M arch, 1997 
se n t by G u rm it K au r D hillon, the  sam e w as received  by the  
COFEPOSA U nit on 25th March, 1997 i.e. a fter a delay of eight 
days. The com m ents of the sponsoring au thority  were called for on 
26th M arch, 1997 and were received only on 4 th  April, 1997 though 
it w as forw arded by the le tte r dated  31st March, 1997. Here again, 
the delay have not been properly explained. T hat is why I have 
come to the conclusion th a t  these decisions relied  upon by the 
respondents are not applicable to the facts of th is  case.

(48) So far as the second-representation dated  9 th  May, 1997 
is concerned, these rep resen ta tions of the p etitioners were received 
in  theCOFEPOSA U nit only on 29th May, 1997 i.e. a fter a delay of 
20 days for which there  is no explanation  a t all. Therefore, there  is 
obviously unexp la ined  and  undue delay in the d isposal of th is  
rep resen ta tio n  as well. In  these circum stances I am  of the view 
th a t  the unexplained  delay in  the consideration  and disposal of 
the rep resen ta tio ns made by the petitioners also invalidates order 
of detention.

(49) A nother objection taken  by the petitioners is th a t  though, 
the detention  order was passed on 11th March, 1996, the sam e was 
executed a fter undue delay on 14th March, 1997 only and, therefore,
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a lso  th e  d e te n tio n  o rd e r  is  b ad . B u t, th e  c o n te n tio n  of th e  
re sp o n d en ts  is th a t  the p e titio n e rs  have been absconding and, 
th e re fo re , th e  o rd e rs  could  n o t be se rv ed . A ccord ing  to  th e  
respondents they had to issue even a Red A lert Notice w ith  regard  
to the petitioners and, therefore, it cannot be s ta ted  th a t  there  is 
any undue delay. The respondents have also produced the copies 
of the Red A lert Notice as annexures w ith  th e ir reply. Though, the 
p e ti t io n e rs  s ta te d  th a t  th ey  w ere av a ilab le  for serv ice of the 
deten tion  order, there  is no m ateria l to hold th a t  the respondents 
did not serve the  d e ten tio n  o rder tho u gh  the  p e titio n e rs  were 
availab le.

(50) T h ou gh  th e  p e t i t io n e r s  h ave  ta k e n  c e r ta in  o th e r  
objections also, I am  of the view th a t  it is not necessary to consider 
th e m  in  v iew  of my f in d in g s  re n d e re d  above a g a in s t  th e  
respondents. Accordingly, the petitions have to be allowed.

(51) In  the resu lt, both these p etitio ns are allowed se ttin g  
aside the im pugned detention  orders. The p etitioners are ordered 
to be se t a t  l ib e r ty  u n le s s  th ey  a re  re q u ire d  in  som e o th e r  
proceedings.
S .C .K .

Before H .S.Bedi, J  
KIRAN DIXIT,—Petitioner

versus ,
CHANDIGARH ADMINISTRATION &

ANOTHER,—Respondents
CWP 2731 of 1998
27th M arch, 1998

C onstitution o f India, 1950—Arts. 14, 2 26 /22 7—A dm ission— 
E lig ib ility—Adm ission to M .B.B .S. course— Notification dated 22nd  
January, 1998— Stipula tion  that only those candidates are eligible 
for adm ission who have passed +1 and +2 exam ination from  School/ 
C ollege in  C h a n d ig a rh  & reco g n ised  by C h a n d ig a r h  
A d m in is tr a tio n — H eld  th a t th is  con d ition  a m o u n ted  to 100%  
r e se rv a tio n  on the  b a sis  o f  in s t i tu t io n a l  p re fe re n c e — N o t  
perm issible— Clause struck down as ultra  vires.

H eld  tha t a ll 50 sea ts  availab le for being filled in  for the 
M.B.B.S. course in  the respondent-college, have been reserved  for


