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(8) is a whole-time salaried servant of any
local authority or State of the Union
of India;

* * % %

The idea behind this seems to be that a person,
who is going to be elected to a Panchayat, should
not be in arrears of a tax imposed by that very
Panchayat. As I have already mentioned above,
in the present case, it is admitted that no chulha
tax was due from Gudar Singh to the Gram Pan-
chayat of village Palla Megha. His nomination
paper had, therefore, been wrongly rejected. It
is undisputed that an improper rejection of a
nomination paper materially affects the result of
an election. The order passed by the Prescribed
Authority, therefore, was perfectly correct and
1 see no ground to interfere with the same.

The present petition, therefore, fails and is
dismissed. There will, however, be no order as
‘to costs in this Court as well.
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Held, that plain reading of rule 7(g) of Municipal
Election Rules makes it abundantly clear that in order to
entail disqualification on the ground that the person
concerned is in arrears, a special demand in this behalf
is necessary to be served upon him by the Committee.
The service of a special demand apvears to have been
provided by the rule-making authority with some deli-
berate and conscious purpose; and it obviously seems to
contemplate something more than the mere existence of
some arrears claimed by the Municipal Committee to be
due from him to his knowledge. The provision contained
in rule 7(g) is imperatvie and must be strictly complied
with both in letter and spirit before the disqualification
contemplated can be attracted.

Held, that no general rule can be laid down for decid-
ing whether a given provision of law is mandatory ov
only directory. In each case, the question is one of
legislative intent and in order to ascertain it, one must
consider the actual words used, the scheme of the statu-
tory instrument in question, the intended purpose to be
achieved by enactting a particular provision and the
consequences which must flow from treating it as
mandatory or directory.

Petition under Article 226 of the Zonstitution of Indig
praying that an appropriate writ, direction or order be
issued quashing the impugned order, dated 11th September.
1961, passed by the Respondent No. 2.

H. L. Sarin anp K. K. Cuccrra, Apvocates, for the
Petitioner.

H. S. DoBia, AppiTIONAL ADVOCATE-GENERAL, for the
Respondent.

ORDER

Dua, J.—This is an application under Article:
226 of the Constitution filed by Dharam Chand, son
of Shri Gian Chand, of Ward No. 6, Abohar.
district Ferozepur, claiming to be a registered
voter No. 684 in the said Ward of the Municipal
Committee, Abohar. On 15th August, 1961, accord-
ing to his allegations, the Deputy Commissioner in:
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pursuance of Rule 3 of the Municipal Election Pharam Chand

Rules, 1952, published the election programme of h State of
the above Municipal Committee. 29th of August, .o and
1961, was the last date for making nominations others
and 30th August, 1961, was the date for prepara- —— —
tion and publication of the list of nominations. Dua, J.

- Scrutiny was to take place on 4th September,
1961 and receipt of applications for revision of the
scrutiny decisions was fixed for 7th September,
1961. The last date for the withdrawal of
candidature was 13th _ September, 1961 and
the final list of nominations was to be pre-
pared and published on 14th September, 1961.
On 18th September, 1961, list of polling stations
was to be published and the poll, if any,
was to take place on 24th September, 1961.
Immediately after the close of the poll, votes
were to be counted to be followed by the declara-
tion of result.

On 26th August, 1961, the petitioner filed his
nomination papers before Shri K. L. Nagpal,
P.C.S., acting as Returning Officer. On 4th
September, 1961, at the time of scrutiny, Shri
Munshi Ram, respondent Npo. 3 in this Court,
raised two cbjections with respect to the peti-
tioner’s nomination papers. The first objection
related to his age and the second one to the alleged
contravention of rule 7(g) of the Municipal Elec-
tion Rules, 1952. The contention being that the
petitioner was in arrears of tehbazari fee and,
therefore, ineligible for Municipal election. The
returning officer, after hearing the objections and
considering the evidence and pleas of the parties,
overruled the said objections on 4th September,
1961, holding them not to have been substantiated.
He also held that the objection regarding the non-
payment of arrears of taxes could not be establish-
ed under rule 7(g) which required service of a
Special Demand Notice on the alleged defaulter.
The Returning Officer further observed that the
petitioner was not even proved to be a defaulter.

Against this order, Munshi Ram, respondent
No. 3, filed a revision under rule 16(3) of the
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Dharam Chand Municipal Election Rules. Shri R. D. Joshi,

.
The State of
Punjab and
others

Dua, J.

S.D.O,, Fazilka, respondent No. 2 exercising the
powers of the Deputy Commissioner, by his order
dated 11th September, 1961, accepted the revision
and eliminated the petitioner’s name from the list
of candidates for the election of the Municipal
Committee, Ward No. 6.

In the meantime, on 1st September, 1961, an
application was filed by the petitioner’s father
with the Secretary, Municipal Committee, Abohar-
on behalf of Messrs. Narain Dass-Gian Chand,
Timber Merchants, Abchar (sole concern of the
petitioner’s father). On receipt of this application,
the Land and Licensing Officer, Abohar Municipal
Committee, passed an order addressed to the
Secretary, Municipal Committee, in the follow-
ing terms:—

“The case of Lakar Mandi where the khata
of M/s. Narain Das-Gian Chand is
under dispute has been entrusted to
you for effecting recovery. . The appli-
cant wishes to make the payment at
old rate, ie., Rs. 3 per mensem for 15
months and promises to pay the balance
if any after final decision is made. Sub-
mitted for orders.”

No orders were, however, passed on this applica-
tion.

On 4tn September, 1961, the petitioner filed
an affidavit before respondent No. 2, the revising
authority, affirming that he was a partner of
Messrs. Narain Das-Gian Chand and Messrs. Jai
Lal-Ram Chand. The petitioner’'s father Shri
Gian Chand. son of Shri Narain Das, had also filed
his nomination papers from Ward No. 6 for con-
testing the Municipal Election and Munshi Ram,
respondent No. 3, had also raised an objection to
his nomination papers under rule 7(g) and the
Returning Officer had overruled that objection as
well. The Returning Officer had, while over-
ruling that objection, passed the following order: —

“Objection overruled. No bill or special
demand notice was issued as confirmed
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by Secretary, M.C., Abohar to Shri Gian Dharam Chand
Chand for payment of arrears of tax by ., Y

: . . State of
M.C. Nomination paper admitted”. Punjab and

others
The petitioner’s case is that he was neither

a member of the joint Hindu family Narain Das-  Dua, J.
Gian Chand nor of Jai Lal-Ram Chand on 26th

August, 1961, as the joint Hindu family had
disrupted with effect from 31st March, 1961 and

the business known and styled as Narain Das-

Gian Chand had fallen exclusively to the share of

Shri Gian Chand (Petitioner’s father) along with

the premises, on the basis of the partition effected

between the erstwhile joint family.

The order passed by respondent No. 2 on
revision has been assailed in the present writ peti-
tion on the ground that rule 7(g) of the Election
Rules has no applicability to the facts of the
present case inasmuch as no arrears of any kind
are due from the petitioner and that the respon-
dent No. 2 has acted illegally, arbitrarily, capri-
ciously and without jurisdiction in rejecting the
petitioner’s nomination papers. It has also been
stressed that no notice of special demand, as
required by law, was served in the present case.
The order passed by respondent No. 2 has also
been alleged to be tainted with mala fides and is
described to have been passed under political
pressure to please the ruling party. In the peti-
tion, a reference has also been made to the decision
of D.K. Mahajan, J., in Babu Ram versus Punjab
State Civil Writ No. 907 of 1961 decided on 14th
July, 1961. It is prayed that the impugned order
dated 11th September, 1961, should be quashed and
it be declared that the petitioner is entitled to
contest the forthcoming election of the Municipal
Committee, Abohar, from Ward No. 6.

Respondents 1, 2 and 4 have admitted para-
graphs 1 to 6 of the petition relating to the facts
in connection with the proposed Municipal
Election. The allegations of mala fides on the
part of respondent No. 2 have been denied and it

LY
\v
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Dharam Chand jg gsserted that the pétitioner was apparently in

.

The State

Punjab and
others

Dua, J.

of

arrears of tehbazari fee. The order of respondent .
No. 2 is thus pleaded to be legal and in accordance
with rule 7(g). In view of the admission that the
family in question was a Joint Hindu family up
to 31st March, 1961, the liability for tehbazari fee
accruing since 31st May, 1960 up to 31st March,
1961, has been asserted to be joint and several; it
has further been averred that in view of the
applications of Gian Chand and others dated 26th
August, 1960 and 1st September, 1961, no special
demand notice was called for, the petitioner and
his father being conscious and aware of the claim
with respect to the arrears. The decision given
by D.K. Mahajan, J., was distinguished on the
ground that the said case related to arrears of
house taxes to which provisions of section 80 of
the Punjab Municipal Act were applicable.

On behalf of Munshi Ram, respondent No: 3,

it has been pleaded that after the measurement

had been held by the Land and Licensing Officer,
it was found that there was an encroachment on
the Municipal area by the petitioner and that the
tehbazari dues were rightly payable by him.
According to this written statement, the special
demand notice, so far as the petitioner is concern-
ed, would be a mere formality and it is emphasis-
ed that in effect and substance, demands have
been made upon him and he has persisted in
refusing to pay. It is desirable at this stage to

reproduce rule 7(g) of the Municipal Election
Rules: —

7. “No person shall be eligible for election
as ¥**( ) a member of a Municipal
Committee, who—

(a) is not a qualified voter for any con-
stituency of the Municipal Com-
mittee under rule 6, and has not
attained the age of 25 years; or,
* * ¥ % (g) is an un-
discharged insolvent;

* ¥ * (. )or “isin arrears of any kind of

* * * %7

due from him (otherwise than as a
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trustee) to the Committee when a Dharam Chand

special demand in this behalf has The S:'ate of
been served upon him by the Com- Punjab and
mittee; or others

* * * * Dua, J.

Provided that the Punjab Government
may exempt any person or class of
persons from the disqualification
contained in clauses (c), (d), (e), (£),
(g), (i) or (j) exceptin case of dis-
qualification as the result of remo-
val from membership of any Dis-
trict Board, Municipal or Notified
Area Committee or Cantonment
Board, of this sub-rule.

* * £ S *

A plain reading of the rule makes it abundantly
clear that in order to entail disqualification on
the ground that the person concerned is in arrears,
a special demand in this behalf is necessary to be
served upon him by the Committee.. The
service of a special demand appears to have been
provided by the rule-making authority with some
deliberate and conscious purpose; and it obviously
seems to contemplate something more than the
mere existence of some arrears claimed by the
Municipal Committee to be due from him to his
knowledge. A literal import of the language used
-in this rule seems prima facie to suggest the
service of a special demand in respect of the
arrears in question as a condition precedent for
attracting the disqualification.

When the learned counsel for the respondents
was confronted with this provision, he attempted
to get over this prima facie rigor by submitting in
substance that this provision was merely directory
and not mandatory and that a special demand in
respect of the dues in question need not have been
served on the petitioner. This is how I under-
stood his contention particularly when he develop-
ed his argument by eloquently submitting that
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Dharam Chand the petitioner knew that the Municipal Committee

v.

The State of

Punjab and
others’

Dua, J.

had beeen claiming this amount from him and
that he was fully aware of the claim. Emphasis
was also laid on the argument that as a matter of
fact, the amount was actually due from him.

Here, it may be necessary to say a few words
about the distinction between directory and
mandatory provisions of law. It has repeatedly
been stated that no general rule can be laid down
for deciding whether a given provision of law is
mandatory or only directory. In each -case, the
question is one of legislative intent and in order
to ascertain it, one must consider the actual words
used, the scheme of the statutory instrument in
question, the intended purpose to be achieved by
enacting a particular provision and the conse-
quences which must flow from treating it as man-
datory or directory. In the present case, the
language does seem to me to express an anxiety on
the part of the law-giver that it is only when a
special demand has been actually served that
disqualification on account of default in the pay-
ment of arrears due from the person concerned is
attracted. But then it is contended that when a
person is in fact in arrears and has refused or
omitted to pay the dues of the Municipal Com-
mittee, he is not a fit person to be elected as a mem-
ber of that Committee and, therefore, the impugned
provision must be so construed as to effectuate this
purpose.

It is no doubt true that a person who deli-
berately and consciously refuses to pay the dues,
which he owes to the Municipal Committee, may
not be an ideal or a very suitable person for
being elected to the trusted position of a member
of a Municipal Committee, but then from the point
of view of suitability, one can think of quite a few
other defects and failings which might equally—
if not more seriously—tell against the suitability
of a person for being elected to a Municipal Com-
mittee. In the instant case, however, we are not
concerned with the tests to be applied for deter-
mining as to who is an ideal or a desirable person
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to be elected a Municipal Commissioner; we are Dharam Chand

merely concerned with the scope and effect of rule The State
7(g) of the Municipal Election Rules for the pur- piemjaba :;ndof
poses of determining whether or not omission to others

serve a special demand by the Committee on the ——
petitioner is not fatal to the applicability of this  Dua, J.
provision. It appears to me on plain reading of
rule 7(g) that unless the person in question is
specially called upon to pay the arrears due from
him and he persists in spite of such special demand
to remain in arrears, the disqualification under
rule 7(g) cannot. be attracted, for this disqualifica-
tion is of no mean consequence to the citizens of
this Republic. As I understand this provision, it
seems to be based on the recognition of the
supreme importance of the right of franchise and
also of the elected local bodies in our democracy,
and it is for this reason that the rule has been
given a mandatory form. The exercise of the right
of franchise must, therefore, be jealously guarded
by the Courts and the provision depriving an elec-
tor of such right must be strictly complied with.
I would, therefore, unhesitatingly hold that the
provision contained in rule 7(g) is imperative
and must be strictly complied with both in letter
and spirit before the disqualification contemplated
can be attracted. Special demand having admitted-
ly not been served on the petitioner, he can hardly
be considered to have incurred the disqualification
in question. The ratio of the decision by D. K.
Mahajan, J., in Babu Ram v. Punjab State C.W.
907 of 1961, also seems to me to land support to
the petitioner’s contention.

Before parting with the case, I should like to
notice a preliminary objection raised on behalf of
thé respondents. It was contended that after the
election, it would be open to the petitioner to file
an election petition ‘and, therefore, this Court
should not in its discretion interfere on the writ
side at this stage. Some cases dealing with taxa-
tion matters have been cited at the Bar. It is
unnecessary to deal with them in detail, for an
alternative remedy has never been held to be an
absolute bar to a writ petition and it is a matter
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Dharam Chand for consideration in each case whether in the cir-
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cumstances disclosed, this Court should or should
not interfere on the writ side. In the present case,
after considering all the circumstances, I have not
the least doubt that if the petitioner has under
the law not entailed disqualification, it is eminently
a fit case in which this Court should interfere at
this stage. It is undeniable that an election pro-
cess is an expensive affair both for the State and
the candidates, and the writ petition having
actually been admitted and the parties being before
the Court, it would require very strong reasons
to persuade me to refuse to go into the merits of
the controversy. No such strong or compelling
reason has been brought to my notice.

In the result, the writ petition succeeds and
allowing the same, I quash the order of Shri R. D.
Joshi, S.D.O., Fazilka, dated 11th September, 1961.
The petitioner is entitled to his costs of these
proceedings.

K.S.K.
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