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R.N.R
Before M. M. Kumar & Mahinder Singh Sullar, JJ
DR. BHUPESH KUMAR GOEL—Appellant
versus
STATE OF PUNJAB AND ANOTHER—Respondents
LPA No. 902 of 2010 in
CWP No. 15011 of 2008
3rd August, 2010

Constitution of India, 1950—Art. 226—Prevention of
Corruption Act, 1988—sSs. 7, 13(2), 19 and 88—Charges of accepting
bribe against a Veterinary Doctor—Suspension—Reinstatement—
Government declining request of Vigilance Bureau for sanction to
prosecute petitioner— On fresh proposal of VB competent authority
according sanction—Whether Government has power of review to
grant sanction—~Held, yes—Competent authority could review its
earlier order on the basis of fresh material—Appeal dismissed, order
of Single Judge dismissing petition of appellant upheld.

Held, thatin cases where fresh material has been brought before the
sanctioning authority, the power to review an earlier order is not barred. The
bar may be only in such cases where there is no fresh material placed before
the sanctioning authority. The Vigilance Bureau placed on record fresh material
which included insurance claim form which was signed and attested by the
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acuesed-appellant along with the photographs on the date of the raid. He had
demanded money in lieu of filling up and signing those forms. The other issue was
placed incorrect perspective by stating that the complainant would have succeeded
inreceiving the amount of compensation from the Insurance Company irrespective
of the cause of death of the buffalo either from some ailment or snake bite, which
fact had earlier weigh in favour of the accused-appellant while refusing sanction.
Moreover, the question of granting sanction is procedural in nature and does not
involve any principles of substantive law and, therefore, error of procedure would
always be subjected to overriding principles of failure of justice. With these added
reasons we uphold the view taken by the learned Single Judge and find that the
appeal 1s wholly without merit.

 (Para 14)
Akshay Bhan, Advocate, for the appellant.

M. M. KUMAR, J.

(1) Theinstant appeal filed under Clause X of the Letters Patent
is directed against order dated 17th March, 2010, passed by the learned
Single Judge dismissing CWP No. 15011 of 2008 filed by the petitioner-
appellant.

(2) Brieffacts of the case are that the petitioner-appellant was
posted as a Veterinary Doctor in the Veterinary Hospital, Samana. On 9th
November, 2005, the buffalo of one Mann Singh son of Amar Singh, resident
of Village Sahijpura Khurd, Tehsil Samana (for brevity, ‘the complainant’),
District Patiala, ailegedly died because of snake-bite. The petitioner-appellant
conducted the post-mortem of the dead buffalo. The complainant required
the post-mortem report and photographs of the dead buffalo to submit his
claim to the insurance authorities. On 9th December, 2005, when the
complainant reached the Veterinary Hospital, Samana to get the postmorterm
report, the petitioner-appellant allegedly demanded a bribe of Rs. 1,500
from him for submitting a favourable report and asked him to come on the
next day along with the money.

(3) The complainant approached the police authorities at Police
Station Sadar, Samana, who took him to the Deputy Superintendent of Police,
Vigilance Bureau, Samana. On the basis of the statement made by the
complainant, theVigilance Bureau, Patiala, laid a trap and asked Shri Vinod
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Kumar. Block Development and Panchavat Officer. Patran and
Shri Kushwinder Kumar, Accountant. Ollice of the B.D.P.O. Patran. to remain
present as an independent witnesses. The Vigilance Authoritics handed over
1o the complainant currency notes amounting to Rs, 1000 i.¢. one currency

note of the denomination ol Rs. 300 and 3 notes of the denominaiion of

Rs. 100 each. which were sprinkled with Phenyl-pathogen powder. for using
the samc as bribe. The complainant presented the said currency notes o the
accused-appellant and when he aceepted the bribe the raiding parny caught
hold of him red handed. Lventually an FIR No. 75, dated 10th December.
2005. under Scctions 7. 13(2). 88 of the Prevention of Corruption Act.
1988 (tor brevity. "the Act”). was registered at Police Station Vigilance Bureau.
Patiala, against the accused-appellant (P-1). He was sent to the judicial
custody and he was also placed under suspension.—vide order dated 25th
January, 2006. On 22nd February. 2006. he was reinstated and allowed 10
resume his duties as Vetcrinary Doctor at Animal Husbandry. Gajewas. Patiala.

(4) Afier investigation, the Vigilence Burcau applicd for statutory
sanction under Section 19 of the Act. which was. however. declined by the
Financial Commissioner and Secretary to Government of Punjab. Animal
Husbandary. Fish Farming and Dairy Development Department. —-vide order
dated 12th February, 2007 (PP-2). interalia. tor the following reasons : -

=5, That whereas the question of taking bribe in licu of post-mortem
report is concerned. original postmorterm report was not
recovered from the Vetenary OfTicer but a photocopy of the
same was alleged to be recovered Irom the drawer. On this
postmortem report. signatures of the Vetenary Officer was of’
date 9th November. 2005 and Vigilence case was registered
on 10th December. 2005. In addition to this. the fee for the
postmortem report has already been deposited with Senior
Vetenary Oflicer Samana in November, 2005, 1tis ¢lear that
postmortem report has alrcady been issued. Then, for what the
complainant gave bribe. In this way. there 18 no ground for a
case ol bribe.

6. Ihatitisalleged by the complainant that his buttalo died because
of snake bite whereas as per the postmortem report his buftalo
died because of Parakaunt Taripano Semi Asies disease.
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Dr. Bhupesh Kumar Goel stated in his application that
complaimant wants to gct a new postmortem report prepared
in which reason for death be shown as snake biting instead of
any discasc. But on his retusal this conspiracy was hatched. It
caine out that the complainant atler obtaining the postmortem
report might have pressurized the above vetenary officer to
change the postmortem report and to show the cause of death
as snake biting instead of any discasc and on his relusal this

conspiracy might have been hatched. ™

The Financial Commissioner and Sceretary came to the

conclusion that “the complainant imentionally hatched this conspiracy

to imvolve Dr. Bhupesh Kumar Goel, Teterinary Officer in this false

case of brief”

{6)

The Vigilence Burcau again submitted a fresh proposal o the

State Government demonstrating that :

{i1)

(b)

(7

The postmortem report of the dead buttalo though was prepared
by the petitioner-appellant on 9th November. 2003 but the
Insurance claim forms were signed and attested by him alongwith
the photographs on the date of'the raid and he had demanded

the money in licu of fiting and signing those forms :

The petitioner s plea that the complinant wanted the petitioner
to change the cause of death of the buttalo from "ailment to°
snake bite” so as to ¢laim compensation trom the Insurance
Company. is also lalse on the face of it as even if the buflalo off
the complainant had died ot some ailment, as mentioned in the
postmortem report. yet he would have received the same
amount of compensation as if his buitalo had died duc to the

siake bite.

After re-considering the matter. the Competent Authority

accorded sanction to prosccute the petitioner-appellant.—vide order dated

I4th March, 2008 (P-3). which was subject matter of challenge m CWP
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No. 15011 0f2008. The learned Single Judge dismissed the writ petition
by observing as under :—

“[11] It goes without saying that grant of sanction or refusal to

[12].

[13].

prosecute under the Act by the Competent Authority is an
onerous duty to be performed objectively upon consideration
of the entire material on record. If the Competent Authority is
satisfied that the object of launching prosecution is to persecute
a Government servant for his straight forwardness and
transparent performance of duties who refuses to extend
illegitimate favour to the complainant or in whom the complainant
is interested, the Competent Authority shall come forward and
protect such Government servant. The power vested with the
Competent Authority, however, does not clothe it with the judicial
jurisdiction to pronounce a verdict in respect of innocence or
false-hood of the allegations. The Competent Authority cannot
assume in itself the juirsdiction which is otherwise vested with
the Special Judge under the provisions of the Act. It would
necessarily imply that where ever the material collected by the
prosecution is prima-facie, sufficient to launch prosecution,
the Competent Authority shall not pre-emt the Special Court
from giving its verdict,

It is equally well settled that once the Competent Authority has
applied its mind to the material on record and arrived at a
conclusion that no case of prosecution is made out, ordinarily,
it cannot review its decision unless the new material is collected
by way of re-investigation and/or the prosecution produces
some material which was not taken into consideration earlier
while declining the sanction.

If one applies these parameters to the facts and circumstances
of the case in hand, it appears that while declining the sanction,
the Competent Authority did fail to consider the material aspect
that in terms of the Insurance Scheme, the complainant would
have got the equal amount of compensation for the death of his
buffalo. This, by itself, tantamounts to over-looking the material
on record warranting reconsideration. The Competent
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[15].
[16]
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Authority also appears to be justified in observing that the
petitioner’s claim that the complainant on his own or on coaxing,
kept the amount of Rs. 1000 in his drawer, cannot be accepted
at this stage for the apparent reason that the Almirah/drawer of
the petitioner was locked at that point of time and the money is
alleged to be handed over to him only. If these facts were to be
true, there was no occasion for the complainant to forcibly put
the amount in the drawer of the petitioner, as alleged.

The matter has, thus, been re-considered by the Competent
Authority as gagging of the prosecution or the consequential
proceedings at this juncture would manifest injustice especially
when the version of the independent witnesses against whom
there is not even a whisper by the petitioner, is yet to be recorded
and tested.

XXX XXX XX

For the reasons afore-stated, | am of the considered view that
there existed suffcient material which was earlier over-looked
by the Competent Authority and on re-consideration thereof, it
has rightly recalled its previous decision. However, the
observations regarding innocence and/or incrminating behaviour
of the petitioner alleged by the Competent Authority in its
previous and subsequent orders or the observations made
herein-above are wholly in-consequential and shall have no
bearing on the merits of the case.”

Mr. Akshay Bhan, learned counsel for the accused-appellant

has vehemently aruged neither under the Act not under any other statutory
provision there is a power of review vested in the Government to grant
sanction when it has been refused earlier. According to the learned counsel,
the power of review stems from a statutory provision and in the absence
of any statutory power the Government could not have reviewed its earlier
order dated 12th February, 2007 (P-2) by assuming the power of review.
Therefore, he has urged that order dated 14th March, 2008 (P-3) granting

sanction for

prosecution of the accused-appellant is void, without any

sanction of law and is liable to be set aside.
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(9)  Inouropinion. the view taken by the leamed Single Judge on
tacts and law doces not suffer from any illegality or infirmity warranting
interference of this Court. However. on our part we would like to supplement
the reason and the basic rationale which emerges [rom the true construction
of Section 19 ol the Act. In view of'the principles which have been laid down
alter interpretation ol Section 19¢3). the argument raised on behalt ot the
accused-appellant would not merit acceplance. [t would thus. be necessary
first to read Section 19, which s as under - -

19, Previous sanction necessary for prosecution.-—

{1y Nocourt shall take cognizance of an otlence punishable
under sections 7. 10 11, 13 and 15 alleged to have been
committed by a public servant, except with the previous
sanction,—-

()  1n the case of a person who is emploved in
connection with the affairs of the Union and 1s not
removable from his ollice save by or with the
sanction ot the Central Government. of that
Government ;

{(h) in the case ol a person who is emploved in
connection with the altairs ol a State and 1s not
removable from his office save by or with the
sanction of the State Government. of that
Government ;

(¢)  mthe case of any other person. ol the authority
competent to remove him from his ottfice.

(2} Wherce forany reason'whatsocver any doubt arises as to
whether the previous sanction as required under sub-
section (1) should be given by the Central Govenment or
the State Government or any other authority. such sunction
shall be grven by the Govennment or authorityawhich would
have been competent o remove the public servant from
his office at the time when the offence was alleged to have
been committed.
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(3)

Notwithstanding anything contained in the Code ot

Criminal Procedure, 1973 —

(a)

(b

(c)

no finding sentence or order passed by a Special
Judge shall be reversed or altered by a Court in
appeal, contirmation or reviston on the ground ol
the absence ol or any error, omission, tiregutarity
in, the sanction required under sub-scection (1),
unless in the opinion of that court. a failure of justice

has. in lact. been oceasioned thereby

no court shall stay the proceedings under this Act
on the ground of any error. ommission orirregularity
in the sanction granted by the authority. unless it is
satishied that such error omission or irrcgularity has
resulted ina tailure of justice

no court shall stay the proceedings under this Act
on any other ground and no court shall exercise
the powers of revision in relation to any interlocutory
order passed in inquiry, trial. appeal or order
proceedings.

(4) Indetermining under sub-section (3) whether the absence of.

or any error, omission or irregularity in, such sanction has

occasioned or resulted 1n a failure of justice the Court shall

have regard to the fact whether the objection could and should

have been raised at any carlier stage in the proceedings.

Fxplanation. - - Tor the purposcs of this section. -

(a)

(b)

crror includes competency of the authority to grant

sanction;

a sanction required for prosecution includes referenee to
any requirement that the prosecution shall be at the instance
of a spectfied person or any requirement ol a similar

nature.”
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(10) The aforesaid provision has been subject matter of
interpretation by Hon’ble the Supreme Court in numerous judgments. We
would like to place reliance on the judgment of Hon’ble the Supreme Court
rendered in the case of State versus T. Venkatesh Murthy, (1). In that
case the irregularity in grant of sanction was even graver than the one
presented by the facts of the present case. There a charge sheet was filed
against the accused for commission of offences relatable under Section 7,
13(1)(d) read with Section 13(2) of the Act. Even the charges were framed
by the trial Court under the aforesaid provisions and evidence of witnesses
had also been recorded. It was at that stage that the Public Prosecutor filed
an application for adjudication of the question relating to validity of sanction
for prosecution. The accused, in fact, did not raise any objection to it. The
sanction was accorded by the Superintending Engineer of the Kamataka
State Electricity Board. The trial Court held that the competent authority for
according sanction could not be the Superintending Engineer and, therefore,
the accused was entitled to discharge at that stage for want of sanction by a

-competent authority. However, the trial Court granted liberty to the
prosecution to obtain fresh sanction and then file fresh charge sheet. The
order was eventually challenged before Hon’ble the Supreme Court after
the High Court dismissed the revision petition. While interpreting sub-sections
(3) and (4) of Section 19 of the Act Hon’ble the Supreme Court observed
inparas 7 to |1 as under .—

*7. A combined reading of sub-sections (3) and (4) make the
position clear that notwithstanding anything contained in the
Code no finding, sentence and order passed by a Special Judge
shall be reversed or altered by a Court in appeal. confirmation
or revision on the ground of the absence of, or any error,
omission or irregularity in the sanction required under sub-
section (1), unless in the opinion of that court a failure of justice
has in fact been occasioned thereby.

8. Clausc (b)of sub-section (3)is also relevant. It shows that no
Court shall stay the proccedings under the Act on the ground
of any crror, omission or irregularity in the sanction granted by
the authority, unless it is satisfied that such error, omission or
irregularity has resulted in a failure of justice.

(1) (2004)7S.C.C. 763
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9.  Sub-section (4) postulates that in determining under sub-
section (3) whether the absence of, or any error, omission or
irregularity in the sanction has occasioned or resulted in a failure
of justice the Court shall have regard to the fact whether the
objection could and should have been raised at any earlier stage
in the proceedings.

10. Explanation appended to the Section is also of significance. It
provides, that for the purpose of Section 19, error includes
competency of the authority to grant sanction.

11.  Theexpression “failure of justice” is too pliable or facile an
expression, which could be fitted in any situation of acase. The
expression, “failure or justice” would appear, sometimes, as an
etymological chameleon (the simile is borrowed from Lord
Diplock in Town Investments Ltd. versus Department of
Environment, (1977) 1 All ER 813. The criminal Court
particularly the superior Court should make a close examination
to ascertain whether there was really a failure of justice or it is
only acamouflage. [See Shamnssheb M. Multtani versus State
of Kamataka, (2001) 2 SCC 577].”

(11)  Oninterpretation, the principle laid down by their Lordships’
of Hon’ble the Supreme Court is that the Courts are not to quash or stay the
proceedings under the Act merely on the ground of an error, omission or
irregularity in the sanction granted by the authority unless it is satisfied that
such error, omission or irregularity has resuited in failure of justice. While
determining whether the absence of, or any error, omission or irregularity in
the sanction has occasioned or resulted in failure of justice, the Court is to
take into account whether an objection could and should have been raised at
an earlier stage in the proceedings. The aforesaid view by their Lordships
have been reiterated in the cases of Shankerbhai Laljibbai Rot versus
State of Gujarat (2), Parkash Singh Badal versus State of Punjab (3),
Paul Varghese versus State of Kerla and State of M.P. versus
Virender Kumar Tripathi (4) . In all these one overriding principle which

(2) (2004) 13 5.C.C. 487
(3) (oom18CcC.1
(4) (2009) 15S8.C.C. 533
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permeaters the judgments is that unless there is tailure of justice onaccount
of error, omission or irregularity in grant ol sanction for prosecution. the
proceedings under the Act could not be vitiated.

(12)  In the present case. on the [resh material furnished to the
CGovernment. sanction was accorded vide order dated Hih March. 2008
(P-3). which was challenged in the writ petition. The question whether on the
basis ol tresh material the competent authority could review nsearlier order
or not came up lor determination before Hon'ble the Supreme Courtinthe
case of State of Punjab versus Mohammed Igbal Bhatti (3). Inpara 2 of
the judgement. their Lordships” have lrame the question ol law. which reads
as under

=2, The short question which arises tor consideration in this appeal
is as to whether the State has any power ofreview in the matter
of grant of sanction in terms ol Section 197 of the Code of
Criminal Procedure, 19757

(13)  Aflernoticing the facts and varous judgments, their Lordships”

have concluded in para 22 and 23 as under : - -
=22 Ttwas. therelore. not a case where fresh materials were placed
before the sanctioning authority. No case. therelore, was made
out that the sanctioning authority had failed to take into
consideration a relevant fact or ook into consideration an
prrelevant et 1 the clarilication sought for by the Honble
Minister had been supplicd. as has been contended before us.
the sume should have formed a ground tor reconsideration of
the order. 1t is stated belore us that the Government sent nine
letters Tor obining the cluifications which were notreplied to.
23, The High Courtinits judgment has clearly held. upon perusing
the entire records. that no fresh material was produced. There
is also nothing 1o show as to why reconsideration becane
necessary. On what premise such a precdure was adopied s
not known. Application of mind is also absent 1o show the
neeessity for reconsideration or review of the carlier order on
the basis of the materials placed betore the sanctioning authority

orothernwise,”

(3 20093 ROK (Crinnnal)y 861
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(14} A perusal of the aloresaid paras in unequivocal terms shows
that in cases where material has been brought betore the sanctioing authonity.
the power to review an earlier order is not barred. The bar may be only in
such cases where there is no fresh material placed before the sanctioning
authority, In the present case the Vigilance Bureau placed on record Iresh
material which included insurance claim torm which was signed and atiested
b the accused-appellant along with the photographs on the date of the raid.
Ile had demanded money in licu ot filling up and signing those forms, The
other issue was placed incorrect perspective by stating that the complainant
would have succeeded in receiving the amount ol compensation [rom the
Insurance Company irrespective ot the cause of death ofthe bultalo cither
from some ailment or snake bite. which fact had carlicr weigh in ivour otithe
accused-appellant while refusing sanction. Morcov er, the question ol granting
sanction is procedural in nature and does not involve any principles off
substantive law and. therefore, error of procedure would always be subjected
1o overriding principles of failure of justice. With these added reasons we
uphold the view taken by the learned Single Judge and find that the appeal is
wholly without ment. '

(15)  Asascquel o the above discussion. this appeal Tails and the
same s dismissed.

{16)  In view of the fact that the appeal has been dismissed on
merit. we do not feel the necessity of passing any order on the miscellancous
applications filed along with the appeal.

R.N.R.

13882/HC ILR—Govt. Press, U.T., Chd.




