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Cadre (Group C} Service Rules, 1998 - School Teachers' Eligibility
test (STET) - Haryana Teachers Eligibility Test (IITET) - Exemption
from - Amendment in 2012 Rules in this regard - Meant to benefit
Guest Faculty Teachers (GFTS) recruited 2005 onward on 'per day
per persoun basis'- Instructions dated 29.11.2005 - Regular teachers
- Challenge to - History of previous litigation by GFTs to gain
benefit of regularization having failed -Dual stance of Government
- Note (i) in Appendix B and Transitional Rule 19-A of 2012 Rules
inserted by Government to benefit GFTs and to circumvent mandate
of Hon'ble Supreme Court in Mohinder Kumar's case and the Hon 'bie
High Court of Punjab and Haryana in Ashok Kumar's case - Held,
such exemption, as a one time measure, not violative of Article 14
of Constitution of India nor suffers from any other illegality.

Held, that our conclusion, after giving duc consideration to the
arguments of the lcarned counscl for the parties, is that attack on the validity
of the rule is devoid ol'any merit and stands blunted when examined on
the touchstone of legal principles. The rules do not have any blemish and
the Note (i) inAppendix "B’ of the Rules, 2012, cxempting Tcachers with
cxperience of four years from passing STIFATT T and B.13d., as a one
time measure, is not violative of Article 14 of the Constitution or suficrs
from any other illegality.

(Para 22)

B. Note (i) Appendix B in Rules of 2012 - Validity of -
provides relaxation to GF15 - Constitution of India 1950 - Art. 309
proviso - Rules framed thercunder have character of legislation -
Statute cannot be questioned on ground of mala fides - Exception
carved out in 2012 Rules only meant to make GFTs eligible for the
post of regular teacher - Policy decision given statutory shape -
Government has power to relax a particular provision to mitigate
undue hardship in a particular case and to deal with a case in a
Just and equitable manner - Provision in 2012 Rules granting
exemption/relaxation upheld

fleld, that itis clear [rom the above that the rules framed under
proviso (o Article 309 arc not only having statutory character, such rules
are given the character of legislation itself. Oncc this position is accepted,
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the plea that the introduction of the aforesaid Note is mala lide, cannotbe
cntertained. as a statutc cannot be questioned on the ground of mala fides.
Law, in this behalf is well grounded by serics of judgments of the Supreme
Court.

(Para 30)

Further held, that the Courts have held that when there is a power
to relax a particular provision, the Government can cxercise such a power
to mitigate unduc hardship in any particular casc and to deal with a casc
in a just and cquitable manner. [Sec, J.C. Yadav vs. State of Haryana, AIR
1990 SC 857 and K K. Khosla and another vs. Statc ol laryana and
others, AR 1990 SC 1069]. In the present casc, the question of cven
excercising such a power docs not arise as the provision is made in the rules
itsclf which arc legislative in nature. Thus, itis a policy decision whichis
given statutory shape.

(Para 33)
Previous litigation :

(i) CWP 2743 of 2006 Balraj Singh v. Statc of 1laryana, decided
on 20.03.2006 : GIFTs to continuc Lill regular reeruitment madc, but
held not entitled to regular pay scalc or regularization; SLP filed by
Statc dismissed as not pressed on 10.02.2012:

(i) CWP 387 0f 2007 Baldev Singh v. Statc of Haryana, dismissed
on 30.08.2007, on the point of regularization;

(111) CWP 13045 002009 Ashok Kumar v. Statc of Haryana, decided
on 06.04.2010: rclaxation to GFTs by Government vide instructions
dated (02.12.2008 and) 02.03.2009 quashed; S1.P 24882 of the
2010 Mohinder Kumar v Statc of Tlaryana, by GF'T, dismissed and
jud gmcni inAshok Kumar's casc uphceld;

(iv) CWP 6090 0f 2010 (PIL,) Tilak Raj v. State of Haryana: for
filling up vacancics of regular teachers; decided on 30.03. 201 Y inter
alia fixing deadline o 31.03.2012 for termination of services ol G
M by State for extension of time dismisscd: SLP by the State
decided on 30.03.2012;
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Introductory remarks

(1) The genesis of present dispute, subject matter of these writ
petitions, can be traced to November-2005 when duc to shortage of
teachers, the Distriet Education Officers were prompled by the State of
Haryana to fill up the vacancics of Lecturers, Masters and C&V ‘Teachers
by engaging thc Guest Faculty Teachers (GF'[s) against the sanctioned
posts. These GFI's were initially engaged on different dates in 2005and
werc to continuc up to 31.3.2006. However, as would be noted in detail
at the appropriate stage, most of these GFTs continucd beyond that period
and arc in scrvice cven now. In the interregnum, legal battles ensued in
various forms which were taken up to the Supreme Court. The outcome
of the various cases was that GF[s are not to be regularized only because
of'their length of service; no fresh appointments of GET's would be made
from 1.4.2012 and exercisc to complete the process of regular sclection
must be completed within thespecified time.

(2) The Statc of IHaryana has now taken steps for filling the posts
of Teachers in various disciplines on regular basis. Requisition is sent to the
Haryana School Tcachers Selection Board (hercinafter to be referred to
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as ‘the Sclection Board?) for this purposc. Belore doing so, new statutory
Rules, namely, “The Haryana State liducation School Cadre (Group-13)
Service Rules, 2012 (hereafter to bereferred to as *Rules 0f2012°) have
heen promulgated. Before that, the Rules known as “Fhe Haryana State
Education Leeturer School Cadre (Group-C) Scrvice Rules, 1998 (tor
short, ‘Rules of 19987) were in voguc.

(3) I'rom the perusal of Appendix *B’of Rules of | 098, itisclcar
that the basic qualification required for the post of Lecturer was MA inthe
relevant subject with Matric and a certificate of having qualificd the School
‘Teachers Eligibility Test (STIET) (which was added in 2008) but now by
way of the new Rules, an amendment has been made by imserting the
qualification of Post Graduation in the relevantsubject along with B.Ed. and
having passed the STET. Notwithstanding this stipulation ol basic cssential
gualilications in the Rulces, at the end of Appendix B Note (1) is given
whercby exemption from passing STET/ laryana’l'cachers Eligibility Test
(HTET) is given to the candidates who have worked as Tcachers for a
minimum period of four ycars on the date of enforcement of these Rules.

(4) Advertisement has been issued whereby approximately 14,000
posts of PG'1 l'cachers in diflerent subjects are advertised. Thequalifications
common to all posts specificd arc: (a) Matric withl lindi/Sanskritor 1042/
B.A/M.A. with Hindi as onc of the subject and (b) Certificate ot having
quatificd HPET/STITT. Further under Note-2, one time exemptionof 1{TET/
ST11 has been granted to the candidates who have worked for mimimum
four years till 11.4.2012 in privatcly managed government aided, recognized
and government schools. itis further provided that this relaxation is only
one time and candidates willhave to qualify STET/ITTET not later than
1 4.2015. otherwise theirservices will be terminated automatically.

(5) A fier some time, another notilication was issucd wherchvthe
Rules 002012 were amended by inscrting a transitional provisionunder Rule
19-A wherceby it is provided, as onc time measure. that the candidates
whosoever were qualified under the Rules of 1998 shall alsobe cligible for
recruitment and they will have to qualify TITET and B.1id. by 1.4.2015.
‘Thereafter, a corrigendum dated 3.7.2012 was issucd whereby under
transitional provision the candidates who werce chigiblcunder the Rules of
1998 were also made cligible, as a one timemeasurc. and further one time
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cxemption is given Lo the candidates, who arc havin g four years experience
till 11.4.2012 in addition to being in position on the date obapplying for
the said post, 10 acquire qualifications of passing H'TET/STET and 13.14d.

(6) In most of these petitions, the petitioners herein are those
candidates who (ulfill the essential qualifications laid down in the Rulcs ol
2012. They have applied for the posts of PGT tcachers and arc rcady to
participate in the sclection process which is underway. Howcever, they arc
agitated against Note (i) in the Rules o 2012, which gives exemption from
passing School Teachers I:ligibility Test (S'] ET)iaryana'icachers Eligibility
Test (HHTET) to those candidates who have worked as ‘Teacher {or a
minimum period of four years on the datc of en forcement ofthesc rulcs,
i.c.,ason 11.4.2012. They also fcel apgricved by the further amendment
on 2.7.2012 relaxing thequalification, cven of B.1d. for such Teachers.
Their nurture an apprchension that all this is done to accommodate and
sclect these G5 which is the manifest intention of the govemiment, adequatcly
demonstrated in the previous liti gations wherein over-jealous attempts were
madec to accord these GIFTs status of regularTeachers. 1 is for this reason.
challenging these amendments, these wait pctitions arc preferred.

(7} 1o understand the contours of gricvances as well as controversy,
wereproduce herein below the prayer made in CWP No. 15929 of2012:

“Itis, therefore, respect fully prayed that:-
(1) records of the case may be called for:

(1) filing of the certified copies of thc Anncxurcs maykindly be
dispensed with and also the petitioner maykindly be exempted from
filing fair typed copies of the Anncxures and atllowed to place on
record photo copics of the same;

(iit) services of advance notices upon the respondents be dispensed
with;

(iv) a writ in the naturc of certiorari may kindly be issued quashing
thc impugned amendment in Note(i), Appendix ‘B of the [aryana
Statec Education School Cadre (Group B) Service (Scecond
Amendment) Rules, 2012 and Mcwat District School Education
(Group B)Scrvice (Second Amendiment) Rulcs, 2012 L.c.Annexures
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P-19 & P-19A respectively, exempting the tcachers with experience
of four ycars from passing STITT/HTET and B.1d. and in conseguence
column ¢ (i) of the Corrigendum issucd by the Respondent Board
dated 03.07.2012 (Annexure P-20);

(v issuc any other Writ, Order or Dircction which this [ lon"ble Court
may deem appropriate and fitin the peculiar facts and circumstances
of the case.

(vi) cost af the petition be awarded to the petitioners;”
(Similar prayers are made in other writ pelitions as well)

It would be casicr o comprehend the contentions of the petitioners, ifwe
have the detailed background facts stating as to how the G17Is were
inducted in the first instance and how they have been continuing and also
the naturc of litigation and orders passed from time to time by this Court
as well as the Supreme Court. Therclore, we proceed to record the same
in seriatim hereinbelow:

History of Previous Litigations:

(8) In 2005, it was [clt that there was a shortage of approximately
13.000 teaching staff in the government teaching institutions in the State o [
| {aryana. As this shortage was adverscly affecting the imparting of cducation
in State-run educational institutions, State of Haryana, vide instructions
dated 29.11.2005, issued directive to all the District Liducation Officers to
fill up the vacancics of Lecturers. The District Education Officers were to
assess the short fall of teachers in the Statc of aryana keeping in view the.
sanctioned posts of teachers and to fill up thosc vacancics in the cadre of
Iccturer. Master and C&V Teacher by engaging the GE'Ts against the
sanctioned posts. As per these instructions, the power to engage these GE'TS
was delegated to the Principals/Headmasters/DDOs. 1t was also provided
that il there is requirement of tcachers on the basis ol vacancics and
waorkload, the Principals/I lcadmasters/DDOs will display the requirement
on a board at the main gate of the institution. Not only this. it was also
provided that these GF'Ts shall be engaged in a particular school of the same
village/town and if the teachers [rom the same village/town are not available,
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then candidates belonging to same block or same district would be considered.
The exact provisions of the instructions dated 29.11.2005 arc reproduce
hereinbelow:-

“PROCEDURE:

I. The Head of Institutions would cngage teachers on Guest Faculty
on the basis of vacancics and the workload.

I1. The Prncipal/Headmaster/DDO after assessing the requirement
will display the requirement on a board displaycd at the Main Gate
of the Institution. In casc of schools having post of Principal or
Icadmaster vacant, the DDO/BLO would assess the requirement
and will display the same. BI:O would assess the requirement and
will display the same. BEO will also asscss the requirement of
clementary school tcacher.

1. The applications should be submitied by the applicants ofTering
their services for engaging as Guest Faculty for a specific period,
from the datc of cngagement til131.03.2006 only.

I'V. The Principal/lleadmaster/DDO will process all the application
received. If the Principal/Headmaster/ DO reccives applications
more than the vacancics forthat academic scssion, then he/she shatl
giveprelerence to the applicants having higher academic merit. First
priority for engaging Guest Faculty in aparticular school should be
to a candidatc of samc village/town. The merit be made of such
candidates. Ifrequired candidate of same villagc/lown is notavailable,
then ment be made of candidates belonging o same block. Second
priority for cngaging Guest Facuity should be from amongst
candidalcs belonging to the block. Third priority should be of
candidates belonging to same district.

V. As and when a regular appointee is posled to that school (whether
alicr regular direct recruitment or afier promotion or alter adjustment
or alter transfer), the Head of the institution will dispense with the
scrvices of engaped teachers on Guest IFaculty of that category of
post. It is not an appointment but job work offer on period basis on
preseribed rates. This iswith a view to take carc ol studies of students
whcre regular tcachers are not available in the school.™
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[arge number of GI71s were cngaged on the lincs given in the aforesaid
instructions dated 29.11.2005, as amended on 16.12.2005. As per these
instructions, the G Ts were to continue only up to 31.3.2006. When this
date was closing in, fearing their disengagement, large number ol such GlI7Ts
approached this Court by way of writ petition under Article 226 of the
Constitution of India (CWP-2743-2006, titled as Balraj Singh and others
v, State of Haryana and others). These GI7Ts plecaded that they should
be allowed to continue till regular employcees join the services. They also
demanded regular pay scale. The writ petition was contested by the
respondent-State and a categoric reply was filed wherein it was submitted
that no criteria Tor selection/interviews of the GIFI's was ever framed and
the sphere of sclection of GFTs was very Himited and the applications were
invited 1o teach for certain period on fixed remuncration. 1t was also
submitted by the respondent-State that because ol this, a large number of
meritorious candidates, who were waiting for the regular process o be
initiated, did not apply, as these GFTs werc scleeted only from certain
blocks/arcas without competing with the best of talent available. It wasalso
submitted by the State that if the petitioners therein arc allowed to continue
on the posts, then probably they would claim regularization aftersome time
and right of meritorious candidates would be infringed. Durin gthe coursc
ol hcaring, the learned State counscl informed the Court thata requisition
has alrcady been sent to the IHaryana Staff Sclection Commission and
approximatcly 9000 vacancics would be filled up in furtherance to the
alorcsaid requisition. The Division Beneh disposed of the writ petition vide
orders dated 200.3.2006 with directions to continue with the GIF'TS Gl regular
recruitments are made and it was also obscrved that they are not entitled
to regular pay scalce.

(9) The State of Haryana, initially, was not satislicd with thcaforcsaid
judgment giving dircctions to continuc these G s till regularreeruitments
are made. 1t. accordingly, challenged the orders dated 20.3.2006 by filing
Special Leave Petitions (S1.Ps). However, these SLPswere dismissed on
10.2.2012 as not pressed. The GFTs were, thus, allowed to continuc and
work.

(10) In the year 2007, another attempt was made by these GIFTs
to allow them to continue till regular appointments arc made and they also
praycd that directions may be issued not to discontinue GFTs. This was
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donc in the casc of Baldev Singh and others vs. State of Haryana and
others, (CWP 387 of 2007). Statc of Haryana again conlested this petition
taking a very categorical stand that since these GIFFs were recruited to mecet
out the exigencices in various schools/colleges, they had no right to continue
and it was open to the State to terminate their services any time without
any noticc or assigning any rcason, It was stressed that their appointment
letters stipulated such terms and conditions and with open eyes they had
joined the services, accepting these terms and conditions with their own frec
will and volition and it was not permissiblc for them now to raisc any
objcction to the contrary. This writ petition of the GI'l's was dismisscd by
this Court vide orders dated 30.8.2007. Rclevant portion of the said
Judgment 1s extracted below:

“Aller hearing counscl for the partics, we arc of the considered view
that the Policy of appointing Teachers as Guest Faculty T'cachers
was introduced by the State Government so as to provide
uninterrupted education (o the students. As the Education Department
is a huge Department in which posts of 1.ccturers remain vacant duc
to dcath, rctirement, resignation, promotion, cle. of Tcachers,
therefore, in order 1o ensure that studics ol the students do not suffer
henee, the State Government decided to engage Lecturers as Guest
FFaculty. Accordingly, the Priincipals were dirceted to appoint Lecturers
on period basis on a fixed remuncration for a fixed period upto
31.3.2007. The petitioners themsclves requested that they be engagped
for a specified period on a fixed remuncration and hence now they
cannot claim that they should be allowed to remain in scrvice till
rcgular appointments arc made. A perusal of the Policy shows that
appointment of Guest Faculty Teachers was a job work on period
basis at prescribed rates and hence, no Guest Faculty Teacher is
entitled to remain on the post beyond the period for which he has
been engaged. The petitioners were engaged as Guest Faculty Teacher
by the Principal of the collcge concerned, who otherwisce, is not the
compceicent authority to make appointment undcer the Rulces,

Apart from the above, the petitioners were engaged [rom certain
pocket arcas only i.¢., from their village or {rom the block and they
ncver competed with the best of talent available. The reservation
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policy was also not followed. Essentially the petitioners were engaged
on contract basis and there was no obligation on cither side to continue
that contract beyond the period for which the Guest Faculty Teachers/
[.ccturers wercappointed.

[t is, thus, clcar that the claim of the petitioners for quashing the
condition of limiting the period of theirappointment docs not suffer
from any illegality orimregularity which may warrant interference of
this Court. In the Constitutional Bench judgement inSecretary, State
of Karnataka & others vs. Umadevi & others, (2006) 4 SCC 1,
the Hon’ble Supreme Court has allowed the State to engage
cmploycees on contract basis by taking into account the requirement
of work. The petitioners can neither impost themsclves uponthe
respondents nor they can be allowed to continucbeyond the period
for which they were cngaged as Guest [Faculty Teachers. The
petitioners also cannot be allowed to continuc till regular
appointments are made, as Guest Faculty Teachers are
appointed only to tide over the situations like decath,
retirement, resignation, promotion, etc.

In view of the above, we find no mcrit in the writpetition and the
same is disrmissed.”

(11) Notwithstanding the aforesaid judgment whercin the position
taken by the Statc of laryana was accepled, the Commissioner and
Dircctorate of School Education issued letier dated 2.12.2008 stipulating
thercin the guidelines for temporary adjustment of displaced Guest Teachers.
Iiven the imposition of complete ban on engagement of fresh Guest Teachers
was ordered 1o be reconsidered afier their displacementduc to arrival of
regular incumbents, 1t is the contention of the petitioners herein that from
now onwards a dcliberate cffort was made by the Government (o
accommodaltc these GFTs within Education Department without giving any
[urther opportunity of employment to any of theunemployed youth like the
petitioners.

(12) The respondents, thereafler, issued instructions on 2.3.2009
whereby terms and conditions of these GF I's werc ordered to be changed
as contra€tual cmployecs. that too for onc year in spitc of their carhier
cngagement on “per day per person’ basis. Not only this, it was alsodcecided
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that GI7Ts will ve given exemption from passing the STE'T and would also
be accorded age relaxation for upper age limit. To top it all, they were even
to be provided additional weightage for being GI'Ts by giving up to 24
marks on this count. Issuance of these instructions dated 2.3.2009 started
another round of litigation. A batch of writ petitions cameto be filed with
leading case CWP-13045-2009 titled as Ashok Kumar vs. The State of
[aryana and others. This culminated in judgment dated 6.4.2010 whereby
making scathing remarks on the softening of atlitude of the State of Haryana
qua these GFTs, the aforesaid relaxation given by the State in the
communication dated 2.3.2009 was held to be bad in law, observing that
there was no occasion for the Stato to relax the condition of STIET or giving
any weightage up to 24 marks towards experience gained by them as GIFIs.
In the process, the Court observed: '

“31. A reading of orders passed by this Court, as rcferred to above,
makes it very clear that entry of guest faculty teachers was de-hors
the regular selection process. It was limited to few candidates. All
cligible candidates were not allowed to compete for those posts.
The nature of service was contractual. [lowever, despite knowing
terms and conditions oftheir appointment, the guest faculty teachers
dragged the State of Haryana into avoidablc litigation‘and on account
of their action, even the process of selection of regular teachers was
dclayed. If at this stage, relaxation in age, exemption from passing
STIT and weightage upto 24 marks towards experience gained as
gucst faculty teachers is given to them, it would amount to appointing
those very candidates in regular service, who, in the (irst instance,
entered it through aselection process which was nol regular and
open to all. Obviously, it would mean a grave discrimination to the
othermore deserving candidates. Most of the guest faculty tcachers
have scrvice of more than two years to their credit, they aresurc to
get 24 marks at the time of selection and by that process they arc
hound to exclude others who are moremeritorious from entening in
scrvice. The grant of 24 marks in the marks obtained by all the
candidates, including the guest faculty tcachers, as per criteria, in a
ficrcely competitive field with thousands of applicants would virtually
rule out non guest faculty candidates. This virtually amounts to
regularization of guest faculty teachers in service, which was
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deprecated and proscribed by the Hon’ble Supremie Court in Uma
Devi’s casc (supra), wherein it was held that persons, who got
cmployment without following a regular procedure and at times enter
through backdoor arc not entitled to get permanence in service.

XXX XXX XXX XXX

34. In the present casc, if apart from relaxation inage, exemption
from passing STET and weightage upto 24 marks towards
cxperienee gained as guest faculty teachers is given 1o the guest faculty
teachers, then itwould virtually amount to their regularization in service,
that oo, without following the proper procedure for selection and
contrary to the pronouncement made by the flon’ble Supreme Court
in Uma Devi’s casc (supra).

XXX XXX XXX XXX

4(). This Court s further of the view that there 1s no oceasion (or the
State to relax conditions of passing the STIET, as has been donc in
the casc of guest faculty tecachers. The said qualification was
incorporated in the Rulcs by making an amendment in the ycar 2008,
Al other candidatcs, cxcept the guest faculty 1cachers, are required
to pass that'I'cst, otherwise, they arc not cligible to compete for the
posts in question. H'the guest faculty teachers without passing ST1:1.
arctaken in service, it would amount to giving benelit to the candidates
Jower in merit. ‘Teachers arc the builders of the nation and if the
loundation is weak, it is not expected that the nation will progress in
the right dircction. No reason has been given as to why the gucst
faculty teachers could not and shouid not have passed the test, afier
the date, when it was incorporated as a qualification in the Rules in
the ycar 2008.”

The aforesaid judgment amply demonstrates the reasons for quashing the
provisions of rclaxation given to GF1s vide instructions dated 2.3.2009, as

undcer:-

(a) These GIFT's were given appointment de hors the regular sclection
process, thatis, no regular sclection process was undertaken while
eiving them the appointument;
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(h) Necither all cligible candidates were allowed to competenor all
cligible candidates were considered. It waslimited 1o few candidatcs;

(¢) The naturc of engagement was contractual and terms and
conditions of their appointment clearly specify that it will not bestow
any right upon them. 1t was also made clear that it was a stop-gap
arrangement pending sclection of regular tcachers;

(d)Any such instructions granting rclaxation in age, exemption from
passing STIET and awarding 24 marks towards experienee gained
as Guest Faculty amountedto providing back-door entry to these
GiI's. This would mean a grave discrimination Lo other morce
descrving candidates in a ficreely competitive ficld inwhich thousand
of these GIFT's would virtually rule outnon-Guest Iaculty candidatces.
liven otherwisc, there was no occasion to relax the condition ol
passing STET, which was the essential qualificationincorporated in
2008 and could be relaxed for genuine reasons, but no such rcasons
were forthcoming;

{13) In the passing, the Division Bench also made following significant

obscrvations:-

“43 . In view of aforcsaid discussion, it is cvident that the grant of
cxemption from passing the STET and weightage ofupto 24 marks
towards cxperience to the gucst faculty teachers is not justificd and
runs contrary to the provisions of Articles 14 and 16 of the Constitution
of India. The Honble Supreme Court in State of Jharkhand and
others v. Bijay Kumar and others, AIR 2008 Supremc Court 1440,
whilcdealing with a similar controversy, obscrved that“constitutional
guarantcc of cquality as envisaged under Articles 14 and 16 of the
Constitution ol india must be protecied. While passing onc order or
the other, we should not forget the interest of those who arc not
belore us, citizens have human right of development and offer of
appoiniment onsuch posts should be dirccted to be made only on
mernt.”

44, I'here arc always more aspirants in the ficld of publicemployment
with cach passing ycar. Thousands of candidatcs may have acquired
similar or higher qualifications after thedate, when guest faculty
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tcachers were taken in service in the year 2005-2006. Those who
may havc become cligible now, are not likely to be successiul, if
exemption from passing STET and award of upto 24 marks towards
cxperience upheld in favour of guest faculty tcachers. Constitutional
guarantce of equal opportunity in public service, as envisaged under
Articles 14 and 16 of the Constitution has to be protected. All the
applicants have equal right of being considered for sclection and the
posts arc supposed (o be filted up only by sclecting the merntorious
candidatcs.”

(14) 'The Statc of 1 laryana accepted the aloresaid verdict ol this

Court. However, GFTs, who were affected thereby (iled Special Leave
Petitions in the apex Court with Icading casc S1.P N0.24882 0f 2010 titled
as Mohindcr Kumar and others vs. State of Haryana, which was dismissed
by the Supreme Court with following reasons in support:

“jtis not in dispulc that the essential qualifications cnumecrated in the
advertisement issued by the Commission were in consonance with
the requirement of the Rules as amended vide Notification dated
24.7.2008. In other words, the certificatc of having qualificd School
‘I'cacher’s Eligibility Test was an intcgral part of the cssential
qualifications. Rule 17 of the Rules docs empower the Stale
Government to relax any of the provisions of the Rules with respect
to any class or category of persons but the excrcisc of power under
that rulc is hedged with the condition that while granting relaxation,
the State Government must record reasons for doing so. Before the
1ligh Court, the State Government did not produce any document to
show that it had excrcised power under Rule 17 and passed a
rcasoncd order for granting exemption to the Teachers engaged as
the Guest Faculty from the requirement of having qualificd STET.
iven before this Court, no such document has been produccd.
Therefore, the High Court was right in taking the vicw that the cssential
gualification preseribed under the rules could nothave been relaxed
by issuing a corrigendum in the advertisement issucd by the
Commission.

Shri P.P. Rao, Icarmed senior counscl rehied upon the judgment in
K.V. Rajalakshmiah Scity and another vs. Statc ol Mysore and
another (1967) 2 SCR 70 to show thaf onc time ad hoc concession
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given Lo teachers could be treated as legitimate and the exercisc of
powcer by the Government does not result in violation of Article 14
and 16 of the Constitution.

We have carcfully gonce through the judgment but do not find any
proposition of lcgality that a qualification prescribed under the rules
framed underArticle 309 of the Constitution can be relaxed simply
by issuing a corrigendum 1n the advertisement issucd by the
Commission. Insofar as the grant of weightage of additional marks is
concerned, we are in complete agreement with the High Court that
this was an indircct mcthodology adopted by the State to ensurc
regularisation of the Guest Faculty Teachers who had carlier failed
to convince the High Court to 1ssuc a mandamus to the Statc
Government Lo frame a policy for regularisation of their scrvices.

In the result, the special lcave petitions arc dismissed.”

(15) Whilc the aforesaid events were taking place, side by sidce,
a P was also filed for quashing of the action of the Statc of 1 laryana by
which tenure of the GF'I's was extended for a further period of onc ycar.
Praycr was also madc in the said PLL secking directions to the Government
of laryana to i1l up the vacant posts of Tcachers/Lecturers on regular basis
through a process provided in the Constitution Scheme which was the
subjcet matier of CWP-6090-2010 entitled: Tilak Raj vs. Statc of FHaryana.
This wril petition was disposed of vide judgment dated 30.3.2011 whereby
important obscrvations were made about the balance between the need [or
cducation and the need for upholding the fundamental rights of a large
scetion of the citizens under Articles 14 and 16 of the Constitution of India
and further it was also obscrved that the Court cannot overlook the manner
in which GI-Ts have entered into service and how they have continued and
how a large number of cligible candidates arc still waiting for rcgular
appointments and finally directions were given to extend the tenurc of the
GFI's up to 31.3.2012 with specific observation that on the expiry of the
said datc, the services of the GFTs shall be understood (o have lapsed and
it will not bc open (or the State to continue any such GFls in service.
Howcever, afternine months, i.c.,on 16.12.2011, an application was filed
by the State secking extension of time granted by this Court for compliance
of thc order dated 30.3.2011. In this application, orders dated 15.3.2012
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were passed dismissing the same, inter alia, observing that the State had
failed to make out any justiliable casc lor extension and, in any case, finality
had to be achieved in the sclection process ol regular teachers by making,
an cxtra cffort, as the gamce ol extenston serves nobody's causc in long run.

(16) Against this order, refusing to cxtend time, Special Leave
Petition was filed, which was decided on 30.3.2012 whercby it was direeted
that no Iresh appointments of GI¥'l's will be madce from 01.04.2012 and
exercise to complete the process of sclection must be completed within the
time specilied in the Scheme and it was also obscrved that no lurther
cxlension or deviation therefrom will be permitted. Finally, it was also
obscrved that the recruitment ol tcachers on regular basis shall not be
supplemented or replaced by this procedure of appointing the Gi¥ls. For
the sake of convemence, the pertinent observations given by the Supreme
Court arc as under:-

*7. Having hcard the learned Attorney General lor India. Mr.

Subramanium and Mr.Vishwanathan, senior advocatces, lor the partics

and also keeping in mind the submissions made by Mr. Vishwanathan,

that the intention of the Division Beneh of the EHigh Court was that no
further appointments of ‘Guest Teachers’ should be madc afier Ist

April, 2012, and that the vacancics should be lilled up by posting

and reposting SLP(C)...CC5956-5957/12 cle. in the different

institutions, we feel the two things should really be kept separate,
notwithstanding the apprehension voiced by Mr. Vishwanathan, that
this court icad to continuance of appointment of “Guest Teachers’.

8. We make it very clear that as directed by the Division Beneh off
the High Court, no fresh appointments ol *Guest Teachers” will be
madc from IstApril, 2012. However, since students also cannot be
made to sulTer on account of the delay in the appointment of regular
tcachers, we direet that the exercise indicated in the scheme. must
be completed within the time specified in the scheme and no turther
extension or deviation therefrom will be permitted.

9111l then, the “Guest Teachers” may be allowed to continue to
functien, as they have been doing so lar.

1 0. We once again reiterate that the recruitment of teachers on the
regular basis shall not be supplemented orreplaced by this procedure
ol appointing *Guest Teachers” {or the sake ol convenienee.”
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Impuened Provisions:

(17)As pointed out above, thereafter the State promul gated Rules
0l 2012 and also came out with the first amendment as well as sccond
amendment in the said rules. As per Rules 012012, cssential qualification
for PG Teacher is Post-Graduation in the relevant subject along with B.id.
and also having passed the STET/HTEL However, in these very rules, afier
stating the aforcesaid basic essential qualifications, at the end oFA ppendix-
B3, a nolc s given whereby thosceTeachers who have worked for a minimuom
period of four years on the datc of enforcement of thesc rules, i.c., 11.4.2012.
they have been exempted to clear qualification of passing ST11 as a onc-
time measure with the condition that they will have to qualify 1TTET by not
later (han April 01, 2015. This cligibility condition for PG with aloresaid
note is as under:

“Appendix-B
PGT English:

(1) M.A. Iinglish with at lcast 50% marks and B.1id. from recognived
University, AND

(1) Matric with Ilindi/Sanskrit or 1012/B.A/M_A. with Ilindi as
onc ol the subject, AND

(i) Certiticatc of having qualified HaryanaTeacher Eligibility Test
(ITTETYSchool Teachers Eligibility Test (STIET).

(1v) Consistent good academic record.

Note: (1) That in case of different recruitment, the teachers working
in privatcly managed Government aided, recognized and Govemment
schools, arc exempted to acquire qualifications of passing 111151 as
described in column No. 1, if they have worked as a teacher for a
minimum period of four ycars on the daic of enforcement of these
rules. However, said exemption is as a onc time measurc and the
said calegory of tcachers on the their appointment shall have to
qualify HTE'T by not later than [st April, 2015; otherwise their
appointment shall stand terminated automatically without giving any
(urther notice.
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(i) A person who has passed STET/HTE T without the qualilication
of B.1:d. before the notification of these rules, shall be considered
cligible for the post of PG in casc of direet recruitment.

(iii) In casc of direct recruitment, consistent good academic record
means that out of the lower qualification i.c. Matric/ 101 2/Graduation
than the requisite minimum qualification, one need sceure at least
50% in two lower cxams and 45% in third lower exam. I there is
only two lower exams, then one must sceurc at Icast 50% m one
exam and 45% in another.

(iv) Professional Training Diploma or Certilicate awarded by any
State Board or University other than I aryana Liducation Department
will be recognized only if this Degree or Diploma or Certificate has
been recognized by the Haryana Governiment,

(v} Relaxation up to 5% in the qualifying marks shall be allowed (o
the candidates belonging to Scheduled Castes (SC) and differently
aided candidates.”
On this basis, advertisement was issued on 6.6.2012 whereby approximaicly
14,000 posts o PG'I T'cachers in diffcrent subjects have been advertised.
Afier issuance of the aforesaid advertisement, a notification was again issucd
dated 2.7.2012 whereby the Rules 0f 2012 were amended by inserting a
transitional provision under Rule 19-A whereby it is provided that the
candidates whosocver were qualified under the Rules of 1998 shall also
be cligible lor recruitment as onc time measure and they will have o qualily
1T and B.1d. by 1.4.2015 and if they [ail to do so, the appointments
shall stand terminated automatically. Further. Note (i) of Appendix "B’ ol
Rules 0l 2012 is also substituted by saying that in casc of dircet recruitment,
the teachers working in the privately managed Govermiment aided. recognized
and Govemment schools are exempted from having qualifications ol TUTET/
STET and B.Ed. i they have worked as a Leacher for a minimum period
of dyears on the datc ol enforcement of these Rules. The exact amendment
in Note (1) 18 as under:-
3. In the said rules, inAppendix B, for note (1) the following note
shall be substituted, namely: -
(1} Vhat in casc ol dircct recruitment. the teachers working in
privately managed Government aided, recognized and
Govermment schools, are exempted from having qualifications
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of Haryana tcachers Eligibility Test or School Teachers Eli gibility
Testand B.Ed. as described in column 3, if they have worked
as a teacher foraminimum period ol four ycars on the date of
cnforcement of these rules.”

For such teachers, who have four years’ teaching experience and these
certainly include these GFTs, one time relaxation from passing STET/HTET
as well as qualification of B.d. is relaxed as one-time measure. “The effcet
is that these GIFTs or other ‘Teachers, who are not possessing HTET
Certificatc or B.Ed. Certificate, arc made cligible to compete along with
others like the petitioners in these writ petitions.

The Challenge:

(18) According to petitioncers, these amendments arc deliberately
made with sole motive to accommodate GFTs by giving them the regular
appomtment. In nutshell, the case of the petitioners is that though in the
beginning the Government was opposed to the claim of these GI7Fs. but
after 2008 there was change of mind and there have been repeated attlempls
on the part ol the State to sce that these GIts somchow continue and are
given appointment on regular basis. However, cven when such demands
failed on the anvil of judicial scrutiny, to wriggle out of the mandale 2Iven
by this Court and the Supreme Court, the government has come out with
the exemption clauscs waiving the cssential conditions lor appointment of
thesc'Teachers. With the result, these GFTs, who arc otherwise not cli gible
for consideration to the posts of PGTs, will now be considerced and will
be allowed Lo compete with the petitioners and others, who arc havi ng the
requisite qualifications and waiting for their appointment on merits. 1t is the
apprchension of the petitionars that all this is done just (o favour these GI¥Ts
by giving them the appointment. The benefit is extended even (o thosc
Teachers working in privateclymanaged government aided schools and
recognized schools. According to petitioners, this is only a make belief just
to show that this exemption is a uniform exemption and not for the Guest
Faculty only, but for the benefit of teaching faculty in all. Otherwisc argucd
the petitioners, the whole intention is to circumvent the basic mandate of
this Court in Ashok Kumar’s casc (supra) and that of the Supreme Court
in Mohinder Kumar’s casc (supra) whereby these types o f exemptions arc
held to be arbitrary and violative of Articles 14 and 16 of the Constitution
of India.
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{19y Mr. Anupam Gupta, lcarned senior counscl, appearing for the

petitioners, spearheaded the attack by exemplilying the aforesaid submissions
in the following manncr:

(i) Track record in which the Government has conducted itsclfin
past few years clearly exemplifics the intentionof the Government,
namely, somchow help these GF'Ts;

(i) This intention ol the Govermiment is very clear eventrom the onhine
application form wherein a specificcolumn is provided asking as to

whether the candidatcis working as Guest Tcacher in the Statc of

Iaryana ornot. The column, in verbatim, is as under:
“Arc you working as Guest Teacher in Haryana™

(iii) That by providing this exemption, respondent department/
Government has treated cquals and uncquals equally which is not
permissible from anycomer of law as any sort of classification should
have some nexus with the ultimate object sought to beachieved
whereas in the present casc, the only object of the respondent
departir ent/Government is just to accommaodate/sclect these GHTs
by any incans by providing them any sort of relaxation/exemptions;

(iv) Mr. Gupta also found oblique motive in specilying period ol four
years” expericnee for grant of exemption and notany other period.
111 this behalf. the argument is that [or the first time, the GIFIls were
appointed in the year 2005 and this process of engagimg GE'Ts was
continued up Lo the year 2008. Thereafter, no GIFI was appointed.
The last appointment of GFIs was madc in the year 2008 This s
why, magic number of lour years is given by the respondent-Staie.
He argucd that inSecretary, State of Karnataka & others versus
Uma Devi & others (1), the Supremce Court has categorically held

that the persons who have beenappointed by irrcgular process ol

sclection (not itlegal) and who are working for the lastmore than 10
years should be regularized by one time policy Iramed by the
Government. But unfortunately, the Government of Haryana cannot
apply the mandate given in Uma Devi's case (supra) on the GIFls
hecause they have their own categornic stand in this Court that these

(t)

(2006) 4 SCC

~
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appointments arc slop gap arrangement and without following the
cxactintent ofArticles 14 and 16 of the Constitution of Tndia and
that is why the respondent department/Govermiment is trying 1o benelit
these GE'Ts by providing these types of exemptions. that too by
making a specific mention in the application form and secking specific
inlormation from the GI¥1's about their status. [Fat all, the intention of
the Government would have been to make transparent selection. by
providing exemption, the question in the application [orm should have
been about the status of all the teachers working in the privatcly
managed government aided, recognized and Government schools.
Here, it is important to mention that the GFTs arc only in the
Govermment schools. Theretore, keeping in view (he intention of the
Government, they have provided these exemptions innote (i) of the
Rules 0f 2012 dated 11.4.2012;

(v) It was also submitted by Mr.Gupta that as per the information
provided under the R'T1, thousands of candidates have passed the
STET/HTET test in different subjects and arc waiting for their
sclection. Thus, when sufficient number ol cligible candidates arc
availablc in the market, who have applicd for the postof PG, there
is no rcason or justification to give relaxation to such ‘T'cachers
including GFT's and accommodatce these incligible candidates which
is also irrational, illogical, arbitrary and thus, amownts lo infraction of’
Article 14 of the Constitution. This Note (i) in Appendix-13 and Further
amendment giving relaxation of B.13d. as well. was also challenged
as colourable cxercise of power;

Mr. K.S. Dadwal, lcarned counscl for the writ petitioner (in CWP-25476-
2012), in addition, raised the following arguments:

(v1) Giving relaxations to GF'Is and other such'I'cachers and making
them cligible, had resulted in short-listing because of swelting number
ol the total candidates. This short-listing was donc in4 disciplings,
wherceas, the advertiscment pertained to 14 subjects. Though the
rcquirement as per the rules is 50% marks in ML A, becausc of the
short-listing, this bar was raiscd higher. The cfTect of that was that
many cligible candidates from amongst the petitioners stood excluded



760 LILR.PUNJAB AND TIARYANA 20041

from consideration. [t was argued that had there been no exemption,
most of these candidates would have been cligible as in such
eventuality there might not have been any occasion for short-listing,
[t was also submitied that short-listing in four subjects was becausc
of the reason that almost all the GFTs belong to these (our subjects
and thus, it was donc with intention to help them, The elfect ol this
was that many chigible candidates were out of consideration, whercas.
incligible candidates like the GFT's were being considered;

(vii) Leamed counsel drew attention to Rule 5 of NC'TL: Rules, which
rcad as under :

“In accordance with the provisions ol subscction( 1) Ol Section
230fthe RT1: Act, the National Council forTcacher Lducation
(NCTI:) had vide Notification dated 23rd August, 2010 and
29th July, 2011 laid down the minimum qualifications for a
person Lo be cligible for appointment as a tcacher in classes |
to VIIE. 1t had been inter alia provided that onc of the essential
gualifications for a person to be cligible for appointment as a
teacher in any of the schools referred to in clause (n) of section
2 of the RTT: Actis that he/she should pass the'Teacher Eligibility
Test (TET) which will be conducted by the appropriate
Government in accordance with the Guidelines framed by the
NCTE.

Therationale for including the TE'T as a minimum quahfication
for a person to be cligible for appointment as a tcacher is as
undcr:-

1. 1t would bring national standards and benchmark of teacher
quality in the recruitment proccss:

1. It would induce tcacher cducation institutions and students
from thesce institutions to further improve their performance
standards;

11 {t would send a positive signal 1o all stakcholders that the
Government lays special emphasis on teacher quahity.™



SHIVANI GUPTA, AND OTHERS v, STATE OF [TARYANA 761
AND OTHERS (A.K. Sikri, C.J.)

As per this rule, relaxation, if any, could be given by NCTIE. On that basis,
it was sought to contend that there was no jurisdiction with the State to
framc such rulcs and provide relaxation by themsclves by-passing NC'TH
and, therefore, such an action was ultra vires the powers of the State
Government as well,

(20) Mr.Jagbir Malik, Advocate, appcaring for some of the
pctitioners, madc additional arguments:

(viii) By cxempting the passing of STEET exam, no weightagethereto
is given which is contrary to the entire schemcof inclusion of STET
as mandatory rcquircment. Fe stressed the rationale behind the

passing of STET asessential qualification issucd by CBS1E in the
following words:

Mr. Malik, thus, argucd that having regard (o the importance attached o
the STHI cxamination, there could not have been relaxation to thisprovision.

(21) The aforesaid contentions are stoutly rcfuted by Mr. Rana,
learned Additional Advocate General, Haryana and Mr. Chatrath, lcarncd
scnior counscl, who appearcd for the appellant in L.PA No. 1715012012,
madc his own additions with all vechemence at his command, highlighting
the circumstances under which GE'Ts came to be appointed. Tle made a
fervent appeal with the aid of plethora of casc law (o the effcct that such
a provision made in the rules in the form of Notc as well as inadvertisement
docs not suffer from any illcgality or impropricty. We arc not taking note
of these submissions in detail here. Instead we would be referring to same
while giving our reasons in support of our conclusion.

The Decision:

(22) Our conclusion, after giving duc consideration to thearguments
of the learned counscl for the parties, is that attack on the validity of the
rule is devoid of any merit and stands blunted when examined on the
touchstone of legal principles. The rules do not have any blemish and the
Note (i) in Appendix ‘B’ of the Rules, 2012, exempting Teachers with
cxperience of four years from passing STET/IITET and 3.13d., as a onc
time measure, is not violative of Article 14 of the Constitution or suifers
from any other illcgality.
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Reasons in Support;

(23)Atthcoutset, we would like to comment that this exemption
provides as a onc time mcasurc only entitles Teachers with expericnce of
four years, from passing STET/ITTET and B.LEd. while considering their
cascs [or appointment. Further it is not that the requirement ol passing
STETATET and B.Ed, 1s waived lor all imes to come. [n the relaxation
which is given, it is specilically provided that those Teachers who are
sclected Tor appointment on regular basis will have to pass STIST/TTET
and B.1id. by 1.4.2015, [wiling which their appointment shall stand tenminated

automatically without giving any further notice,

(24) Bascd on the aforesaid provision contained in the rules.
advertisement was issucd on 6.6.2012 wherehy approximatcely 14,000
posts of PGT Teachers in different subjects have been advertised. After
issuance of the aforcsaid advertisement, a notilication was again issucd
datcd 2.7.2012 whereby the Rules 0f 2012 were amended by inserting a
transitional provision under Rule 19-A whereby it is provided that the
candidates whosocver were qualificd under the Rules ol 1998 shall also
be cligible for recruitment as once time mcasurc and they will have to qualily
TET and B.1id. by 1.4.2015 and if they fail to do so, the appointments
shall stand terminated automatically. IFurther, Note (i} of Appendix *B’ of
Rules o 201 2 1s also substituted by saying that in casc of dircct recruitment,
the teachers working in the privately managed Government aided, recognized
and Govermment schools arc exempted from having qualilications of TV
STET and B.Ed. it'they have worked as a teacher for a minimum period
of'4 years on the date of enforcement of these Rules.

(25) I'here was some misgiving that the exemption from acquiring
the qualification of STET/HTIET and 13.Ed. is granted (or all tmes to come.
IHowever, when the counscl [or the petitioners were informed that this Court
has alrcady taken view in its decision dated 30.11.2012 in Civil Writ
Petition No.21611 of 2012, entitled Vijayjianti Jakhar vs. Harpana
School Teachers Selection Board that the requirement of acquiring these

gualifications by 1.4.2015 stands. Mr.Anupam Gupta, lcarncd senior
] ¥ | }
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counscl for the petitioners and other counscl accepted this position. We
quote the following extract which makes the stand of the Government very
cxplicit:-

“Leancd counscl for the State, on the other hand, submits that this
benetit can be extended to only thosc candidates who fulfill the
requircment contained in para C(i) as well i.¢. only those candidatcs
whao have worked as teachers fora minimum four years till 11.4.2012
and arc in scrvice as on that date. The question that ariscs [or
considceration, in these circumstances, is “whether the eligibility
conditions mentioned in paras C(1) and C(ii) on the one hand and
transitional provision on the one hand arc mutually exclusivcora
candidalc is required to fulfill all the eligibility conditions?”* A fier the
aloresaid comgendum issued on 3.12.2012, within two days thercof,
interpretation to this provision was issucd by the Board by pubhc
notice given on 5.7.2012, which rcads as under:

I
! “Interpretation Transitional Provision  Corrigendum, dated
', 3.7.2012 Reference corrigendum dated 3.7.2012, the
transitional provision at para 4 of HSTSB corrigendum
r 3.7.2012 appcars to be interpreted in isolation by some
applicants. The Haryana State Lecturer School Cadre (Group-
L C) Scrvices Rules, 1998 cligibility is applicable provided
applicants mect the eligibility conditions given under hcading
“common to all posts™ al point (a), (b), (¢) (i) and (c) (ii). The
pomt (d)1s stll applicable and is now modificd for applicants
under abovereferred Service Rules, 1998 and gives reliefin
Ezssential Qualifications (E.Q.), subject combination, B.Ed. and
r Post Graduate Degree which have been specified under relevant
' catcgory of PGT Mathematics, Biology, Political Science and
History under para 4 of the corngendum.”

t It1s clcar from the above that the transitional provision contained in
para No.4 is not to be read in isolation. The clear intention is to give
the relaxation only to those candidates who fulfill eligibility conditions
given under heading “COMMONTO ALL POSTS™ at points (a),
(b), (¢} (i) and (c) (i1) and (d). Thus, the petitioner could claim the
‘benefitonly if she was teaching and had complcted four years of’



764 II.R. PUNJAB AND HARYANA 2014(1)

tcaching as on 11.4.2012. Since, this isnot the condition fulfilled by
the petitioner and sheis not having the qualification of HTET/STLT,
we arc of the view that she docs not fulfill thecligibility conditions as
per the advertisement and th crefore, hercandidature was rightly
rejected.”

he only question which needs determination is as 1o whether there coutd
be relaxation of this condition of not.

(26) 1t is this aspcct which we proceed to answer in the following
paragraphs:

(27) Let us first discuss the circumstances undcr which GIFls came
to be appointed. It was a common case of the partics that in the year 2005,
the respondent-Statc was faced with a situation where there was acule
shortage ol Tcachers in the schools. In order (o ensurc that theeducation
of the students does not suffer becausc of the shortage, a short time
measurc/strategy was formulated by deciding to make appointment of Guest
Teachers.As per thc Government, it was a sincere cfTort to cnsurc quality
and uninterrupted study of the students in the Government schools. For this
purposc, all the Heads of the institutions (Principals/Head Masters) werce
dirceted to asscss the shortfall of Teachers in their respective schools
keceping in view the sanctioned posts and strength of students and, wherever
required, to engage the teachers on gucest facully basis as per their need
on ‘period’ basis, on a fixed remuneration. Instructions dated 29.11.2005,
in this behalf, provided that if therc isrequirement of T'cachers on the basis
of vacancics and workload, the Principal/Hcad Master/DDO will display
requirement on a board at the main gate of the institution. It was also
provided that these GF 15 shall be engaged in a particular school of the same
village/town and if teachers from the same village/town are not available,
then the candidates belonging to same block/district would be considered.
‘These instructions also provided that as and when a rcgular appoinice is
posted Lo that school, the head of the institution will dispense with the
services of the GIFT of that category of post. It was not opposcd. No doubt,
the appointment of GFTs was for a speci fic period, i.c., up o 31.3.2000.
However, as alrcady noted, the GIFT's continued even alter 31.3.2006. First
dircetion to this cfleet was passed by the Division Benchiin Balraj Singh’s
case (supra) on 20.3.2000, permitting them 10 continuc till regular rocruliments
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are madc, though, at the same time, it was very catcgorically held that they
were not entitled for regularisation nor even the regular pay scale. For
whatever reasons, the regular appointments.could not bc made and these
GI7Ts continued. No doubt, in the meantime, their attempt for regularisation
failcd again, as writ petition titled as Baldev Singh and others vs. Statc of
Haryana and others, CWP-387- 2007, was dismissed vide order dated
30.8.2007.

(28) T'he Government thercafter issued instructions dated 2.1 2.2008
stipulating guidelines for temporary adjustment of displaccd Guest l'eachers
and also issued instructions on 2.3.2009 whereby terms and conditions of
these GF'Ts were ordered to be changed as contractual ecmployees. 1t was
also decided that these GF s would be given cxemption from passing STET
and would be accorded age relaxation of upper age limit at the time o f
sclection and they would be provided additional weightage forbeing GFTs
by giving up to 24 marks for teaching. These instructions dated 2.3.2009
were struck down in Ashok Kumar’s casc (supra) by the Division Bench
of this Court vide judgment dated 6.4.2010 which was uphceld by the
Supreme Court in Mohinder Kumar (supra). We have already extracied
the relevant portion of the judgment in Ashok Kumar (supra) from which
itis clear that the Court decided against the weightage of giving marks up
to 24 marks towards experience gained as Guest Faculty Teacher which
was sought 1o be given to these GFTs, as giving of wcightage of so many
marks would have the effect of appointment of G Ts only in regular scrvice
which would have amounted to grave discrimination to the other more
descrving candidates. Insofar as exemption from passing STIET is concermned,
the Court held it to be impermissible becausc exemption as per rules could
be given only for valid reasons and no such reasons werc recorded while

giving cxcmption.

(29) It is in this backdrop we have o examinc the validity of Rules,
2012, There is no provision for giving any weightage/m arks for teaching
as GFIs or teaching experience. [tis also not a case of gxercising power
of relaxation. Instcad insofar as age relaxation is concerned, no such
provision is made. Insofar as relaxation of condition ofpassing STLE'T and
B.Ld. is concerned, now the Rules of 2012, which are statutory in nature,
itscl (provide for the same. Therefore, first question that ariscs for consideration
is validity of Note(i) of Appendix ‘B’ in the rules itsclf which provides for

such rclaxation.
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(30) Thesc rules arc framed under the proviso to Article 309 of

the Constitution. The character of such rules is cxplained by the Supremc
Court in the case of B.S. Vadera versus Union of India (2), 10 be that
of cquivalent 1o a legislation/statute. Following discussion, in this behalf is
worthy of a quotc:

“24. Itis also significant to note that the proviso to Article 309,
clearly lays down that ‘any rules so made shall havecffect. subject
to the provisions of any such Act’. The clcar and unambiguous
expressions, usced in the Constitution, must be given their full and
unrestricted meaning unless hedged-in, by any limitations. The rules,
which have to be “subject to the provisions of the Constitution shall
have cffect, ‘subject to theprovisions of any suchAct’ . That s, i [the
appropriate Legislature has passed anAct, underArticle 309, the
rules, framed under the Provisa, will have effect, subject to thatAct;
but, in thc absence of any Act, of the appropriatc Legislature, on the
matter, in our opinion, the rules, made by the Presidentor by such
person as he may direct, are to have cffeet, both prospectively and
retrospectively. Apart from the limitations, pointed out above, there
is nonc other imposed by the provisoto Article 309, regarding the
ambit of the, operations of suchrules. In other words the rules, unless
they can be impeachedon grounds such as breach of Part 111, or any
other Constitutional provision, must be enforeed, i made by the
appropnatc authority.”

The same view was reiterated in the Constitutional Beneh judgment of the
Supreme Court in B.S. Yadav and others versus State of Harvana and
others (3), in the following manncr:-

44, It1s in this context that the proviso lo Art. 309 assumcs relevance
and importance. The State legislature hasthe power to pass laws
regulating the recruitment and conditions of service of judicial officers
of the State. Butitwas necessary to make a suitable provision cnabling
theexercisc of that power until the passing of the law by theiegistature
on that subjcet. The Constitution furnishes by its provisions ample
cvidenee thatit abhors a vacuum, It has thercfore made provisions

(2)
(3)

AIR 1969-SC 118
AIR 1981 SC 561

o g
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to dcal with situations which arisc on account of the ultimatc
repository of a power not exercising that powcer. The proviso to Art.
309 provides, in so far as material, that until the Statc legislaturc
passcs a law on the particular subject, it shall be competent to the
Govemor of the State to make rules regulating the recruitment and
the conditions of scrvice of the judicial ofTicers of the State. The
Govemor thus steps in when the legislature docs not act. The power
excrcised by the Governor under the proviso is thus a power
which the legislature is competent to exercise but has in fact
not yet exercised. It partakes of the characteristics of the
legislative, not exccutive, power. It is legislative power.

45. That the Governor possesscs legislative power under our
Constitution is incontrovertible and, thercfore, there is nothing
unique about the Governor’s power under the proviso to Article
309 being in the nature of a legislative power. ..... ”

[t is clear from the above that the rules framed under proviso to Article 309
arc not only having statutory character, such rulcs arc given the characler
of legislation itsel . Once this posttion 1s aceepted, the plea that the introduction
of'the atorcsaid Notc is mala fide, cannot be entertained, as a statute cannot
be questioned on the ground of mala fides. Law, in this behalf] 1s well
grounded by scrics of judgments of the Supreme Court. [t would be suffice
to reler to recent judgment of the Supreme Court in State of Tamil Nadu
and others versus K. Shyam Sunder and others (4), wherecin the apcex
court obscrved as under:-

22, It has consistently becn held by this Court that the doctrine of
malafide does not involve any question of bonafide or malafide on
the part of Icgislature as in such a casc the Court is concemed to a
limited issuc of compcetence of the particular legislaturc to enact a
particular law. I the Iegislature 1s competent Lo pass a particular
cnactment, the motives which impelled it to an act arc really irrclevant.

XX XX XX XX

22.1 Motive of the legislature while enactling a Statute is
inconscquential; “Malice or motive is beside the point, and it is not
permissible to suggest parliamentary incompetenee on the score of
mala fides.”

(4)

JI 2011 (9) SC 166
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(31) The State has also sought to provide justification lor givingonce
time rclaxation. [n the first place. as alrcady noted above, thisrelaxation
is not permanent, 1tis not only given to GFTs but other teachers as well
who have been teaching in the Government schools and recognized private
schools as well, if they have teaching experience of four years as on
11.4.2012. Furthermore, if any of these teachers is appointed, he/she is
required to acquire these qualifications by [stApril, 2015.

(32) Thus, by this provision, they arc only made cligible to be
considered for the post. Justification for having this provision. as pointed
out by Mr.Rana, lcarncd Additional Advocate General, was that GETs or
the other Teachers, at the time of their initial appointment, were fultilling alt
the requisite cligibility conditions. At that time, there was no requirement
of having passed the STET/HTLET which was introduced onlyin the year
2008. Samc was the position as far as qualification ol B.1:d. 1s concemned.
‘To sum up, the following aspects need to be noted:

(a)At thc time of their initial appointment as GI-1s, theywere fulfilling
cligibility conditions for appointment asPG'T Teachers;

(b) The provision for relaxation 1s made permitting them to acquire
these qualifications by IstApril, 2015 in orderto give them time (o
acquire these qualifications, as these chigibility conditions arc
introduced in the year 2008 and 2012, respectively;

(¢) No age retaxation is given, Further, no weightage for teaching
experience, at the time of sclection, is givenas was sought to be
done carlicr.

{ch) They arc only madce cligible to be considered on theirown merits
along with other candidates. Further, itisnot only GIFFs but all other
teuchers of the Govt. schools and private recognised schools which
arcaccorded same treatment.

(c) It was argucd by Mr. Rana as well as Mr. Chatrath thathaving
regard to their teaching experience such anexemption is permissible
and recognized by the Courts. (sce. State of Kerala versus N
Thomas (3).

(3)  AIR 1976 SC 490
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(33) The Courts havc held that when there is a power to relax a
particular provision, the Government can exercisc such a power to mitigatc
unduc hardship in any particular casc and to dcal with a casc in ajust and
cquitable manner. | Sce, J. C. Yadav versus State of Haryana (6)and K.K.
Khosla and another versus State of Haryana and others (7). In the
present casc, the question of even exercising such a power does not arisce
as the provision is made in the rules itself which arc legislative in naturc.
‘Thus, it is a policy decision which is given statutory shape.

(34) Once we consider the matter in the aforcsaid hue, the argument
{hat the Government has treated equals and uncquals at par also fails. It
hardly nceds reiteration that these GIFTs or other tecachers from Governiment
schools/recognized schools, who have four years experience, are only madc
cligible for consideration. In the sclection process, these GIF'ls, cte. arc lo
be considered on their own merits along with others and in the selection
process, it is only merit which is to prevail with no wcightage for their
tcaching cxpericnee. The sclection commitlec cannot give them any prefcrence
or [avourablc treatment. [Tthat is donc, selcction can always be questioned
and challenged.

(35) Once we hold that the aforesaid provision in Note(i) inAppendix
“3"in the rulcs is valid in Taw and does not suffer from any Icgal infirmity,
then the efTeet thereof'is that these GFTS and other Teachers with four years
experience also become cligible. Mercly becausc it would result in short-
listing of candidatcs, as number of applicants is cxpected to risc very high,
that by itsclf would not mcan that these GF1s arclo be trcated as incligible.
Itis trite that if the number of applications are huge, cligibility bar can be
raised to short-list the candidatcs.

(36) We also accept that the passing of TFIET/STET has somc
rationale as cmphasised by NCTE as well. The fact remains, however, that
this was not the qualification carlicr when these GI¥'l's started teaching,
I'urther, they have been teaching all this while and cven at present. Therefore,
merely becausc they arc allowed some time to pass this STIT, that is, by

(6) AIR 1990 S8C 857
(7)  AIR 1990 SC 1069
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IstApril, 2015, having regard to their tcaching expericnee, that by itself
would not result in denying them consideration at this stage.

(37) In view of the aforesaid discussion, we rcjeet the argument
of the petitioners that Note(i) in Appendix ‘B’ to Rules, 2012 is illcgal or
unconstitutional.

(38) Onc aspect raised in some ol the writ petitions remains (o be
discussed, viz., some of such GFTs and other Teachers. who have four years
experience but were not in service as on 11.4.2012 have been excluded
from consideration. Insofar as Note(i) in the Rules of 2012 is concerned.,
it does not contain any stipulation that suchTcachers arc to be in service
as on the date of enforcement of therules, i.e., 11.4.2012. The exemption
is given “if they have worked as Teachers for the minimum period of four
years on the datc of enforcement of these rules”™. I'hat means, they should
have worked for a period of four years and this four years period is to be
reckoned by taking cut off' date as 11.4.2012. However, in the advertiscment,

+such a condition, namely, Teacher should be working also as on 11.4.2012,
is provided. We do not sec any rationale or justification in prescribing this
condition. Once we accept the argument of the Government itsclf that
becausc of experience of four years provision is madc in the rules giving,
them exemption, such benefit needs to be extended to all those who have
requisite four ycars experience whether they were workin gonl11.4.2012
ornot. Itis more so when Rules 0f 2012 do not prescribe any such condition
and laying down samc in the advertiscment is contrary to the rules.

(39) We, thus, hold that all those who have working experience as
Teacher for a minimum period of four years on the date of enforcement
of rules i.e. 11.4.2012, would be entitled to be considered for the posts
tn question whether they were in fact in service as on 11.4.2012 or not.
Writ petitions of such Teachers are, accordimgly, allowed. As aresult, [LPA
No.1715 of 2012 is also allowed. Other writ petitions stand dismissed.
There shall be no order as to costs.

S. Gupta



