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Before Jaspal Singh, J.
OM PARKASH VERMA—Petitioner
versus
STATE OF PUNJAB AND OTHERS— Respondents
CWP No0.20812 of 2016
August 03, 2017

Constitution of India, 1950—Art. 226—Punjab Civil Services
Rules, —Vol. 11, RI. 2.2(a)—Withholding of 100% pension from the
date of conviction without holding enquiry—Petitioner retired from
post of Excise and Taxation Officer on 31.05.2008—All retiral dues
disbursed—~Pension released till June, 2014—Petitioner convicted
and sentenced on 05.07.2013 under Section 8, 12 read with Section
13(2) of Prevention of Corruption Act—100% pension stopped from
14.07.2014 without holding any enquiry—Challenged—Held, it is
necessary to determine the misconduct by holding a departmental
enquiry before stopping the pension of the retiree and that to as per
the limit stipulated under the Rules—Petition allowed—Respondents
directed to make payment of arrears of pension from the date it was
stopped along with interest.

Held that, undisputably, petitioner retired on May 31, 2008 on
completion of 58 years of service, on attaining the age of
superannuation and the retiral benefits including pension were released
to him. Subsequently, when conviction of petitioner was recorded vide
judgment dated July 05, 2013 under Sections 8, 12 read with Section
13(2) of the Act, his 100% pension was stopped without holding any
enquiry to determine whether the circumstances which led to his
conviction amount to “grave misconduct” which is the basic ingredient
for passing any order under Rule 2.2(a) of Rules. Mere fact that
petitioner has been convicted and sentenced under the aforesaid
provisions of the Act, does not ipso facto mean that it amounts to grave
misconduct. Infact, a departmental enquiry is required to be conducted
in order to determine the misconduct before passing any order stopping
the pension of the retiree. Thus, the most crucial question which
requires to be determined in this regard is as to whether on account of
conviction after retirement of the petitioner while exercising powers
under Rule 2.2(b) and (c) of the Rules, his pension can be stopped from
the date of his conviction without holding any enquiry? And the answer
to this question is in the negative.
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(Para 8)

Further held that, a perusal of Rule 2.2(a) of the Rules depicts
that for taking an action against the pensioner, it is necessary to
determine, by holding a departmental enquiry, that pensioner is
convicted of a “serious crime” or guilty of “grave misconduct”.
Similarly, a limit has also been stipulated showing the extent, to which,
pension can be stopped or withheld. In the instant case, entire pension,
which was being drawn by petitioner, from the date of his conviction
has been stopped.

(Para 10)

Further held that, a cursory look upon Rule 2.2(b) of the Rules
makes it crystal clear that pension or part thereof can be withheld if in
the departmental or judicial proceedings, petitioner is found guilty of
grave misconduct or negligence. It further envisages that departmental
proceedings are required to be instituted to determine grave misconduct
or negligence during service or subsequent thereto. Thus, it is evident
from the impugned order itself that prior to its passing, no departmental
proceedings were initiated or carried out to determine the alleged grave
misconduct or negligence on the part of petitioner. It is the mandate of
law that before passing any order stopping or withholding the pension
of a pensioner, such a departmental enquiry is must and in the absence
thereof, order imposing any penalty or stopping the pension cannot be
termed to be legal or proper, and such an order is liable to be quashed/
set aside.

(Para 11)

Further held that, adverting to the facts of instant case, since no
enquiry was conducted prior to stoppage/withdrawal of entire pension
of petitioner, it can be said to be result of non-application of mind by
the competent authority. The competent authority has failed to
appreciate the relevant rules to the detriment of the petitioner and has
withdrawn his pension without determining the grave misconduct or
negligence on his part. As a net result of the aforesaid discussion,
instant writ petition is allowed and impugned order dated July 14, 2014
is set aside. The respondents are directed to make the payment of
arrears of pension from the date it was stopped along with interest @
9% per annum till the date it is actually paid, within a period of two
months from the date of receipt of a certified copy of this judgment.
However, respondents shall be at liberty to conduct fresh enquiry if
they so desire but any such action taken, shall operate prospectively
from the date of passing of the order.
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(Para 17)

C.M. Chopra, Advocate,
for the petitioner.

Sudeepti Sharma, A.A.G., Punjab.

JASPAL SINGH, J

(1) By virtue of the instant petition, petitioner has sought
issuance of a writ in the nature of certiorari, quashing order dated July
14, 2014 (Annexure P-5) vide which 100% pension of petitioner has
been stopped under Rule 2.2(a) of the Punjab Civil Services Rules,
Volume — II (for short, ‘Rules’) on the ground that petitioner stood
convicted and sentenced in case bearing FIR No0.67 dated September
05, 2002 under Sections 8, 12 read with Section 13(2) of Prevention of
Corruption Act, 1988 (for short, ‘Act’).

(2) Shorn of unnecessary details, facts necessary for disposal of
the instant petition are that petitioner initially joined Excise & Taxation
Department as Inspector in the year 1975 and was promoted as Excise
& Taxation Officer in the year 1998. He was appointed to PCS
(Executive Branch) from Register-C vide order No0.3/12/94-2PC/1067
dated May 20, 1999 and was put on probation of one year extendable
upto a maximum period of three years. However, vide order dated May
23, 2002, his services were dispensed with, on account of which, he
was reverted to his parent department. He joined as Excise & Taxation
Officer and stood retired on attaining the age of superannuation on May
31, 2008. All the retiral dues i.e. pension, gratuity, leave encashment
etc. were disbursed to him. He had been receiving pension regularly till
June 2014. In the above referred FIR No0.67 dated September 05, 2002,
he was convicted and sentenced vide judgment dated July 05, 2013
whereby he was sentenced to undergo RI for one year besides fine to
the tune of ~ 5,000/- and in default of payment of fine, to further
undergo RI for one month. Aggrieved of his conviction and sentence,
referred to above, he preferred an appeal bearing Criminal Appeal
No.S- 2429-SB of 2013 in this Court which has been admitted in the
month of July 2013. He was granted the concession of suspension of
sentence during pendency of the appeal.

(3) After conviction of the petitioner and during pendency of
the appeal before this Court vide impugned order dated July 14, 2014,
pension of petitioner was stopped which necessitated filing of the
instant petition.
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(4) The contention of learned counsel for the petitioner, while
assailing the impugned order, has urged that withholding of entire
pension of petitioner is absolutely against the letter & spirit of Rule
2.2(a) of the Rules. Infact, said order is not sustainable in the eyes of
law as neither any opportunity of being heard has been afforded nor
speaking order passed in compliance of aforesaid provision. Not even a
show cause notice was given to petitioner before passing the impugned
order.  Similarly, neither any departmental enquiry was
initiated/conducted to determine the alleged grave misconduct or
negligence on the part of petitioner nor procedure laid down under Rule
2.2(b) & (c) of Rules was followed. The Disciplinary Authority was
obliged to consider whether the conduct of petitioner which has led to
his conviction was such that warrants imposition of a penalty, that too,
stoppage of whole of the pension.

(5) While concluding arguments, it has been submitted by
learned counsel for the petitioner that non-conducting of departmental
enquiry before passing impugned order to determine the grave
misconduct on the part of petitioner which led to his conviction, is
suffice to strike down/quash the impugned order. To fortify his
aforesaid contention, learned counsel has placed reliance upon various
judgments of Hon’ble Apex Court as well as of this Court, viz.
Rameshwar Yadav versus Union of India & another?; SI Surinder
Singh versus State of Punjab & others?; Punjab Scheduled Castes
Land Development and Finance Corporation versus Sucha Ram?;
Avtar Singh versus Union of India & others*; and Ramesh Kumar
versus State of Punjab®.

(6) On the other hand, learned State counsel, while
controverting the various pleas taken by learned counsel for the
petitioner, has argued that impugned order dated July 14, 2014
(Annexure P-5) is absolutely in consonance with the Rules applicable
to the petitioner. Undisputably, petitioner stands convicted and
sentenced under Sections 8, 12 read with Section 13(2) of the Act for
facilitating the illegal gratification to the Chairman of Punjab Public
Service Commission (PPSC) in getting him selected and appointed in

11991 SCC (L&S) 866
22008(4) SCT 72
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52017(3) SCT 269
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PCS (Executive). Moreover, allegations stood proved against petitioner
as he has been convicted and sentenced as referred to above. Mere
pendency of appeal does not ipso facto mean that no punishment can be
imposed upon petitioner under Rule 2.2(a). Future good conduct is an
implied condition of every grant of pension. The Government,
however, reserves themselves the right to withhold or withdraw a
pension or part of it if the pensioner is convicted in a serious crime or is
guilty of a grave misconduct. Moreover, petitioner has been convicted
in the instant case for commission of a serious crime i.e. funding of
illegal gratification to the Chairman for getting himself selected as PCS
(Executive) which itself is a grave misconduct. Holding of an enquiry
to further determine the misconduct is not at all required. Since the
impugned order is absolutely perfect, legal and valid and is in
accordance with the service rules, no interference by this Court is
justified and the instant petition being devoid of merits deserves to be
dismissed.

(7) After bestowing due consideration to the rival submissions
made by learned counsel for the parties, appraisal of documentary
evidence and scrutinization of impugned order, this Court is of the
considered view that various submissions made by learned counsel for
the petitioner do carry legal weight and deserve to be accepted.

(8) Undisputably, petitioner retired on May 31, 2008 on
completion of 58 years of service, on attaining the age of
superannuation and the retiral benefits including pension were released
to him. Subsequently, when conviction of petitioner was recorded vide
judgment dated July 05, 2013 under Sections 8, 12 read with Section
13(2) of the Act, his 100% pension was stopped without holding any
enquiry to determine whether the circumstances which led to his
conviction amount to “grave misconduct” which is the basic ingredient
for passing any order under Rule 2.2(a) of Rules. Mere fact that
petitioner has been convicted and sentenced under the aforesaid
provisions of the Act, does not ipso facto mean that it amounts to grave
misconduct. Infact, a departmental enquiry is required to be conducted
in order to determine the misconduct before passing any order stopping
the pension of the retiree. Thus, the most crucial question which
requires to be determined in this regard is as to whether on account of
conviction after retirement of the petitioner while exercising powers
under Rule 2.2(b) and (c) of the Rules, his pension can be stopped from
the date of his conviction without holding any enquiry? And the answer
to this question is in the negative.
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(9) A glance at the impugned order is suggestive of the fact that
it has been passed under Rule 2.2(a) and (b) of the Rules. For the
proper appreciation of the controversy involved in this case, it would be
apt and appropriate to reproduce Rule 2.2(a) as well as (b) which read

ut infra:-

2.2 (a) Recoveries from Pensions:- Future good conduct is
an implied condition of every grant of pension. The
Government, however, reserves to themselves the right of
withholding or withdrawing a pension or any part of it if the
pensioners is convicted of serious crime or be guilty or
grave misconduct.

In a case where a pensioner is convicted of a serious crime,
an action shall be taken in the light of the judgment of the
court relating to such conviction.

In a case not covered by the preceding paragraph, if the
Government considers that the pensioner is prima facie
guilty of a grave misconduct, it shall before passing an
order,-

(1) serve upon the pensioner a notice specifying the action
proposed to be taken against him and the grounds on which
it is proposed to be taken and calling upon him to submit,
within fifteen days of the receipt of the notice or such
further time not exceeding fifteen days, as may be allowed
by the pension sanctioning authority, such representation as
he may with to make against the proposal; and

(i) taken into consideration the representation, if any,
submitted by the pensioner under sub-clause (i) Where a
part of pension is withheld or withdrawn the amount of such
part of pension shall not ordinarily exceed one-third of the
pension originally sanctioned nor shall the amount of
pension left to the pensioner be ordinarily reducted to less
than forty rupees per month, having regard to the
consideration whether the amount of the pension left to the
pensioner,;- in any case, would be adequate for his
maintenance.

(b) The Government further reserve to themselves the right
of withholding or withdrawing a pension or any part of it,
whether permanently or for a specified period and the right
of ordering the recovery from a pension of the whole or part
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of any pecuniary loss caused to Government, if, in a
departmental or judicial proceedings, the pensioner is found
guilty of grave misconduct or negligence during the period
of his service, including service rendered upon re-
employment after retirement :

Provided that —

(1) Such departmental proceedings, if instituted while the
officer was in service, whether before his retirement or
during his re- employment, shall after the final retirement of
the officer, be deemed to be a proceeding under this article
and shall be continued and concluded by the authority by
which it was commenced the same manner as if the officer
had continued in service.

(2) Such departmental proceedings, if not instituted while
the officer was in service whether before his retirement or
during his re-employment-

(1) shall not be instituted save with the sanction of the
Government

(ii) shall not be in respect of any event which took place
more than four years before the institution of such
proceedings: and

(iii)shall be conducted by such authority and in such place
as the Government may direct and in accordance with the
procedure applicable to departmental proceedings in which
an order of dismissal from service could be made in relation
to the officer during his service.”

(10) A perusal of Rule 2.2(a) of the Rules depicts that for taking
an action against the pensioner, it is necessary to determine, by holding
a departmental enquiry, that pensioner is convicted of a “serious crime”
or guilty of “grave misconduct”. Similarly, a limit has also been
stipulated showing the extent, to which, pension can be stopped or
withheld. In the instant case, entire pension, which was being drawn by
petitioner, from the date of his conviction has been stopped.

(11) A cursory look upon Rule 2.2(b) of the Rules makes it
crystal clear that pension or part thereof can be withheld if in the
departmental or judicial proceedings, petitioner is found guilty of grave
misconduct or negligence. It further envisages that departmental
proceedings are required to be instituted to determine grave misconduct



OM PARKASH VERMA v. STATE OF PUNJAB AND OTHERS 381
(Jaspal Singh, J.)

or negligence during service or subsequent thereto. Thus, it is evident
from the impugned order itself that prior to its passing, no departmental
proceedings were initiated or carried out to determine the alleged grave
misconduct or negligence on the part of petitioner. It is the mandate of
law that before passing any order stopping or withholding the pension
of a pensioner, such a departmental enquiry is must and in the absence
thereof, order imposing any penalty or stopping the pension cannot be
termed to be legal or proper, and such an order is liable to be quashed/
set aside.

(12) In Rameshwar Yadav’s case (supra), petitioner, who retired
from Army, was involved in a murder case and convicted for the
offence under Section 302 IPC and was awarded imprisonment for life.
In view of conviction, his pension was stopped which was challenged
before the Hon’ble Apex Court under Article 32 of the Constitution of
India. It was observed by the Hon’ble Apex Court that competent
authority is obliged to apply its mind to question as to whether the
pension should be suspended as a whole or in part. While determining
this question, the Disbursing Officer has to consider the nature of the
offence, the circumstances in which, offence might have been
committed and other allied matters. The officer has also to consider the
hardship on the dependents of the person, if the payment of pension is
suspended. In that case, the impugned order did not depict that the
competent authority applied its mind to the question as to whether the
whole or a part of the pension should be suspended, instead, the
authority mechanically issued orders for the suspension of entire
amount of pension. As such, impugned order was set aside.

(13) In case Sl Surinder Singh (supra), petitioner was dismissed
from service on account of his conviction and it was held that in the
absence of findings of gravest act of misconduct, punishing authority is
bound to consider and follow the provision of Rule 16.2 to protect the
right to pension of the employee if he had rendered length of
pensionable service. Ignoring such an important aspect of the matter
would attract Wednesbury principle and the order was set aside.

(14) In Sucha Ram’s case (supra), while relying upon the
Division Bench judgment of this Court rendered in case Kaur Singh
versus Punjab State Electgricity Board (P & H)®, Division Bench of
this Court has held that mere conviction cannot constitute the basis of a
dismissal order of an employee unless the competent authority has

52007(4) SCT 426
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considered the conduct of the employee, which has led to the
conviction.

(15) In Kaur Singh’s case (supra), Division Bench of this Court
while relying upon the judgment of Hon’ble Apex Court in case
Kulwant Singh versus Deputy District Primary Education Officer,
Gurdaspur’ it was observed that:

“6. The principles laid down in the aforementioned
authoritative judgment of Hon’ble the Supreme Court, if are
applied to the facts of the present case then it becomes
evident that the impugned order does not reflect any
consideration of conduct of the petitioners which have led to
their conviction. The judgment of the Criminal Court was
required to be read by the competent authority which has
passed the order and then after due application of mind it
was required to be concluded as to whether the petitioners
were worthy of retention in service or they are to be reduced
in rank or any other suitable punishment was required to be
inflicted.”

(16) In similar circumstances, this Court in case Ramesh Kumar
versus State of Punjab & others®, has observed as under:-

“13. In Mohan Singh's case (supra), the petitioner was
convicted in a criminal case under the PC Act and during
trial, he got retired from service but he was granted
provisional pension. There was cut of 25% in the
provisional pension under Rule 2.2(a) of the Punjab Civil
Services Rules. The cut imposed was without issuing any
Show Cause Notice and as such, the impugned order of cut
in pension was quashed and the writ petition filed by him
was allowed. However, the liberty was granted to the
respondents to pass appropriate order in accordance with
law.

14. The Full Bench judgment of this Court in Dr. Ishar
Singh v. State of Punjab and another, 1994(1) SCT 563, is
relevant for resolving the controversy, in hand, wherein, it
has been held that the State is liable to pay pension and it
cannot escape its liability. The retiree would be entitled to

71997(1) SCT 282 (P&H)
8 2015(3) SCT 534
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100% provisional pension till the Government finally
sanctions pension or imposes any cut in pension. It has also
been held that merely on pendency of enquiry, the pension
cannot be withheld.

15. The observations of the Full Bench of this Court as
made in Dr. Ishar Singh's case (supra) in para Nos.31, 34, 53
and 59 are reproduced as under:-

“31. The pension can be affected for the reasons provided
by statutory rules. The pensionary or retiral benefits could
not be refused solely on the ground of initiation or intending
initiation of disciplinary proceedings. The finding of
misconduct envisaged by rules is a pre-condition for
withholding or withdrawing pension. Pension can be
affected but the reduction has to be commensurate with the
correlation to the gravity of the charge attributed. Pension
can only be adversely affected after show-cause notice is
served and finding returned in accordance with the
procedure laid down by the statutory rules as well as
keeping in view the principles of natural justice. The
pension cannot be withheld retrospectively though it can be
done prospectively. Concept of grant of provisional pension
is provided under two contingencies viz.

(i) when grant of gratuity or pension is still under
consideration of the authority before it finally sanctioned the
pension. The Government was unable to finalise the pension
and finally determine the admissible pension for some
reasonable cause and (ii) where some  disciplinary
proceedings are pending on the date of superannuation and
they are continued after retirement.

32 and 33. XXX XXX XXX XXX

34. While interpreting pension rules one has to keep in mind
that justice is constant. Its object and purpose is to render
each one his due. The prime consideration of pension is its
social welfare nature. Attempts must be made not to negate
what the pension rules intend to achieve. Though sympathy
may be irrelevant in the interpretation of the rules yet the
fact of an interpretation resulting in depriving a person of
his pension, and thereby rendering the purpose of pension
rules as non-est cannot be lost sight of. Since the pension
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rules provide for alleviating hardship to the retiree, rule of
interpretation according to spirit and not to the letters should
be adhered to as far as possible. Law is for deviating
hardship and not to result in hardship. It would be misplaced
(sic) to mention that it is a serious matter to deprive a person
his source of livelihood when one's physical and mental
faculties have grown weak because of age and he cannot
withstand strenuous work to earn his bread.

3510 52. XXX XXX XXX XXX

53. On comprehensive reading of Rules 2.2(a), 2.2(b) and
2.2(c), it emerges that the State preserves to itself the right
to withhold or withdraw pension or any part of it on the
happenings of circumstances imbibed in the statutory rules.
Further on carefully and assiduously examining the
arguments, it is quite clear that by providing Rule 2.2 Gowt.
has preserved its right to adversely affect the pension after
the person has retired and pension has been granted to him.
It provides that the pension can only be withheld or
withdrawn if the pensioner after his retirement is found to be
guilty of grave misconduct or has been convicted of a
serious crime. Summary procedure for affecting the pension
adversely has been provided by this subrule. The legislature
has designedly desired by enacting statutory provisions that
ordinarily where part of pension is withheld or withdrawn, it
should not exceed 1/3 of the pension of originally
sanctioned with a further limit that the pension cannot be
reduced to less than Rs.40/- per month. Rules make it
incumbent and impose a statutory duty on the authorities
that while applying cut to pension, it should be kept in view,
that the pensioner is left with an adequate pension for his
maintenance.

54 t0 58. XXX XXX XXX XXX]

59. | may venture to put plainly the conditions imposed by
Rule 2.2(b). The proceeding can only be instituted with the
sanction of the Government. The event relating to which
proceedings are proposed to be instituted should not be
more than four years only on the date of institution of the
proceedings. The authorities are required to proceed in the
manner and follow the procedure provided for passing an
order of dismissal from service. When judicial proceedings
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are required to be initiated, it is further enjoined that the
Public Service Commission should be consulted. It may be
pertinent to notice that the State has provided by statutory
rules in the form of notes which would be deemed to be
part of the rules (as observed in earlier part of the judgment
and as laid down by the Hon'ble Supreme Court) that
ordinarily affected pension shall not exceed 1/3rd of the
pension sanctioned. Further emphasis has been laid down
that adequacy for maintenance of the retiree would be
considered.”

(17) Adverting to the facts of instant case, since no enquiry was
conducted prior to stoppage/withdrawal of entire pension of petitioner,
it can be said to be result of non-application of mind by the competent
authority. The competent authority has failed to appreciate the relevant
rules to the detriment of the petitioner and has withdrawn his pension
without determining the grave misconduct or negligence on his part. As
a net result of the aforesaid discussion, instant writ petition is allowed
and impugned order dated July 14, 2014 is set aside. The respondents
are directed to make the payment of arrears of pension from the date it
was stopped alongwith interest @ 9% per annum till the date it is
actually paid, within a period of two months from the date of receipt of
a certified copy of this judgment. However, respondents shall be at
liberty to conduct fresh enquiry if they so desire but any such action
taken, shall operate prospectively from the date of passing of the order.

Sumati Jund



