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A. Constitution of India, 1950 - Arts. 12, 226 - Whether
Patiala Aviation Club/ Punjab Aircraft Maintenance Engineering
College or other Aviation Clubs are State within ambit of Art. 12
of the Constitution of India, 1950 and amenable to writ jurisdiction
of this Court - Patiala Aviation Club is a society registered under
the Societies Act, 1860 - Subsidy agreement executed between State
Government and Patiala Aviation Club in 2004 - Subsidy to be
applied towards expenses of maintenance and operation of Aircraft
- Plea of petitioners that Aviation Clubs are substantially funded by
State Government and ave totally under the pervasive control of
State Government bringing them within ambit of instrumentality
of the State - Held - If cumulative effect brought on record unveil
that financial, functional and administrative dominance is under
complete and pervasive control of Government, such body is State
within meaning of Art. 12 of Constitution of India and amenable
to writ jurisdiction - But where control is regulatory in nature, it
may not be sufficient to held the body as organ of the State - Where
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a body or institution is not a State underArticle [2 of the Constitution
of India but perform function or duties of paramount public
importance, writ court can compel such body or institution to adhere
to the tenets of the Constitution.

lHowever no writ can be issued where cmployceces of private institution
scck parity at par with employcecs of public scctor as any such claim would
amount to sccking specific performance of private contract of their services
- Since clubs are creation of voluntary initiative and rcgulatory mecasures
of district administration cannot be termed as pervasive control over affairs
ofthe club, so they do not qualify as Statc underArt. 12 of the Consltitution
of India.

HHeld, that constituents of an 'instrumentality’ of State within the
meaning of Article 12 of the Constitution to make such entities amenable
Lo the writ jurisdiction of Superior Courts under Articles 32 or 226 of the
Constitution are by now well defined in a catena of dccisions. From Ajay
Hasia versus Khalid Mujib, 1981 (1) SCC 722, onwards, il stands crystalized
that if the cumulative facts brought on record unveil that the financial,
functional and administrative dominance is under thc complete and pervasive
control of the Government, such body is a 'Statc’ within the meaning of
Article 12 of the Constitution and would be amenable to the writ jurisdiction
for the purposc of enforcement of constitutional and fundamental rights. But
where the control whether under the statute or otherwisc is regulatory in
nature, it may not be sufficient to hold the body as an organ of the Statc.

(Para 41)

Iurther held, that thc maintainability of writs against the
"instrumentalitics’ of State on the premisc that when a body or an institute
1s not a 'State’ under Article 12 of the Constitution but if it performs functions
or dutics of paramount public importance, a writ Court can compel such
body or institute to adhere to the Constitutional philosophy while performing
that public duty/function.

(Para 41)

Further held, that a private institution though may be amenable to
writ jurisdiction in relation to the performance of its public dutics, yet the
cmployecs of such body or institute cannot seck parity at par with employecs
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of public sector as any such claim by them would amount to sceking specific
performance of the private contract of their service.
' (Para 43)

Further held, that we are thus of the view that cven on the plain
application of these principles, the Aviation Clubs do not come within the
first catcgory of cases though they undoubtedly fall within the periphery of
the second category. There is no Statute for setting up the Aviation Clubs
under the exclusive control of State or the Central Governments nor such
a provision has been brought to our notice. Voluntary initiative taken by a
group of officers with the active support of the Aviation Win g Department
of the Statc Government would not and cannot be the solc basis to recogmze
the clubs as an cxtended hand of the State.

(Para 45)

Iurther held, thatincluding the functionaries of DistrictAdministration
and their afTairs are run in accordance with the Memorandum of Association
or the Rules and Regulations framed by cach Club, though exhibiting unduc
favour to some of the State Functionarics, we are of the considered view
that such like regulatory measures cannot be termed as pervasive control
over the administrative or financial affairs of the Clubs to enable them 1o
qualify as 'Statc' underArticle 12 of the Constitution.

(Para 48)

Further held, that there isno gain saying that the activities undertaken
by Aviation Clubs are important public functions. Since the State Government
has been vested with over-riding powers to ensure that grant-in-aid relcased
by it under the ‘Subsidy Agreement' is properly utilized by cach Club, the
performance of public duties by such clubs indeed falls within the scope
of judicial scrutiny under Articles 32 and 226 of the Constitution.

(Para 49)

B. Constitution of India, 1950 - Art. 226 - S ubsidy
agreement between Patiala Aviation Club and the State Government
-whether there Is a binding contract between the Club(s), their
employees and the State of Punjab for the release of grant-in-aid by
the latter in favour of the former(s) and if so, what is the nature of
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such grant-in-aid - Held - there is no legislative enactment imposing
obligation on the State to release grant-in-aid to meet the day to day
expenses incurred by the Clubs on their activities or for payment of
salary - Clause 'A’ of subsidy agreement is sweet well of State
Government to provide financial assistance - Thus, it is held that
there is no pending contract between Clubs and State Government
which obligates the State to provide financial aid to clubs to defray
IS expenses.

Ileld, that there is no binding contract between the Clubs and the
State Government which obligates the latter to provide financial aid to the
former to defray its day to day expenses. IUis further held that grant-in-
aid relcased in the past was discretionary in nature guided by the principles
contained in Rule 8.14 of the Punjab Financial Rules which do not cast any
corresponding duty on the State to release such grant-in-aid continuously
and forcver and that too to the cxtent demanded by the Clubs.

(Para 56)

C. Constitution of India, 1950 - Art. 226 - Relationship
of employer-employee - Whether there exists relationship of 'emplayer’
and 'employees' between the State of Punjab and the petitioners/
appellants.

Held, that the only answer to question No.(iv) would be to hold
that there is no relationship of 'employer' and 'employee’ between the State
of Punjab and the petitioners.

(Para 65)

D.V.Sharma, Scnior Advocate with Harit Sharma, Advocale, for
the peiitioners (in CWP Nos.2244 of 1999 and 16903 of 2013)

A K.Chopra, Senior Advocate withN.ID.Kalra, Advocate, for the
petitioners (in CWP Nos. 14404, 19810 012001 and 7875 of 1999)

Arvind Kashyap, Advocatc, for the petitioner (in CWP Nos 21662
and 23410 0f2011)

1.8.Verka, Advocate, for the petitioner (in CWP No. 19363 of
2006)
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Vikas Singh, Advocate, for the petitioncrs (in CWP Nos. 7875 of
1999, 19059 0f 2006 and CWP No.14404 of 2001).

Amit Sethi,Additional AG Punjab.

Ashok Kumar Khubbar, Advocalc, for respondent No.3 (in CWP
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SURYA KANT, J. (ORAL)

(1) This order shall dispose of Civil Writ Petition Nos.2244 & 7875
ol 1999, 14404 & 19810 of 2001, 19059 & 19363 o{ 2006, 1811, 21662
& 23410 of 2011, 16903 of 2013 and RSA Nos.2877 & 2880 of 2010
as common questions of law and facts arc involved in these cases. However,
for the better appreciation of points in issue, the facts of each casec are being
bricfly noticed.

FACTS :
(1} CWP No.2244 of 1999

(Subhas C.Saini and ors vs. Statc of Punjab & ors.)

(2) The petitioners tn this case arc in the service of Patiala Aviation
Club/Punjab Aircrafi Maintenance Engineering College at Patiala. They
scek a mandamus to direct the State of Punjab and other respondents
including the Principal of their College and the Patiala Aviation Club to pay
their salary w.c.f.01.08.1998 as also the arrears of revised pay scales w.c.f.
01.01.1996 o April, 1998 with a further direction to continucto pay their
salary by 7th.of each month and also to take a final decision with regard
to running of the Aircraft Maintenance Engincering College.
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(3) The case of the petitioners is that Civil Aviation Department,
Government of Punjab, vide its memo dated 7th July, 1978 formulated a
Scheme for the establishment of anAircralt Maintenance Lingincering Training,
Collegeat PatialaAirficld forimparting Technical ‘Training to Higher Sceondary
(Scicnces) students for helping them in their preparation for admission (o
Acronautical Enginecring Scicnce. The proposed training was also meant
to preparc the candidates of D.G.C.A. examination for AMLE licence for
Airframe, linginc and Compasscs. The Advisor, Civil Aviation, Punjab, vide
letter dated 20.09.1979 informed the State Government that initially the
intake of theTrainces would be 20 for the first year and an additional 20
"Trainces would be taken up every subscequent year, subject 10 a maximum
of 60 students. The Advisor, Civil Aviation, Punjab, vide lctter dated
12.03.1980 {(Anncxure P-3) further informed the State Government regarding
salary, structurc and recruitment of the staft for the proposed School and
that a sum of Rs.1.50 lacs will be spent for purchasc of cquipment for the
AMLI: School. Vide yet another letter dated 9.6.1980, the State Government
was requested to sanction the necessary stafl’ in the AMIE School. After
somg correspondences between theAdvisor, Civil Aviation, Punjab and the
State Government, the latter passed an order dated 7.1, 1981 {Annexurc
P’-7) according sanction “for the payment of Rs.8.0 lacs as grant-in-aid to
the PatialaAviation Club, Patiala, for the cstablishment/running of Aircraft
Maintcnance Engincering School at Patiala™.

(4) Since the grant-in-aid was sanctioned in [avour of PatialaAviation
Club, it may be relevant o mention at the stage that the above stated Club
is a ‘Socicty’ registered on 15.5.1962 under the Socictics RegistrationAcl,
1860 and its founding members included (1) the then Commissioner, Patiala
Division; {ii) Deputy Inspector Gencral of Police, Patiala Range, Patiala;
(iii) Superintendent of Police, Patiala; (iv) Chicl Lingincer, PWD, Pauala;
(v) Deputy Commissioner, Patiala and (vi) two private businessmen. The
Club has its own Rules and Regulations which enables it to take Government
officers as ex-olficio members.

(5) The Advisor, CivilAviation, Punjab, vide Ictter dated 15.05.1981
sent details of the staft required for running the AMLE School and requested
the State Government to sanction the posts besides allocation ol additional
budget, as the carlicr allocated amount o[ Rs.8.00 lacs stood spent on the
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purchasc of essential matenal for the start of School. The State Government
vide letter dated 29.01.1982 sanctioned a sum of Rs.5.00 lacs as ‘grant-
in-aid’ to Patiala Aviation Club in the year 1981-82.

(6) The State Government, however, did not accord any sanction
for the creation of posts, conscquently, the Advisor, Civil Aviation, Punjab,
vide lctter dated 14.1,1982 again sent the following request:-

“. ... 1his department is commitled to start theAireraft Maintenance
I:ngincering School at Patiala from the beginning of the next financial
year, i.c., 1982-83 (this school is presently being run by the Patiala
Aviation Club on behalf of this Department). It 1s accordingiy
requested that sanction 1o the creation of posts alrcady indicated to
Government may be accorded with the concurrence of Finance
Department without any further delay so that this school is started

accordingto schedulc.......”

(7) The Staic Governiment, afier some ycars, issucd memo dated
19.07.1994 (Anncxure P- 1 4) constituting a Committec o Officers in respect
of theAircraft Maintenance Engincering Collcgce at Patiala “to look after
the structurc of faculty of the College and recommend its qualifications,
recruitment of'staff cte...... and to look into the fee structurc of the College. ..

(8) 'The petitioners have placed on record voluminous correspondence
between the Civil Aviation Wing and the State Governiment regarding the
demand 1o sanction posts and allocate sufficient funds to run the College.
There is, however, no formal order of the State Government sanctioning
the posts or of any commitiment to provide requisite financial assistance tn
running the College. Yet the State Government without any commitment
sanctioned grant-in-aid from time to time.

(9) Duc to non-availability of sufficient funds, the petitioners were
not paid any salary since 01.07.1998 for which they represented to different
authorilics and then approached this Court.

(10) The petitioners, however, have not chosen to disclosc the
mode of their appointment, terms and conditions of their engagement, pay
scale(s) or their respective qualifications. 1t is also not discemible from the
wril petition as to when were they engaged and against which sanctioned
posts?
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(11) The then Director, Civil Aviation, Punjab has filed writien
stalement taking a preliminary objection that the ‘Civil Aviation Club’ which
runs theAeronautical MaintcnanceEngineering College is a Socicty registered
under the Socicties Act, 1860 and is managed by its own govemning body.
No postin thc AME College has been sanctioned by the Finance Department,
Punjab, nor is there any sanction of the StatcGovernment for the expenditurc
incurred by the AME College. It is further averred that the Statc Government
only releases grant-in-aid and a conscious decision has been taken to
carcfully scrutinize and reduce the subsidy clement. The said decision was
conveyed to the Club also so that it couldincreasc its own source of income
on the reduction of grantin- aid. As regard to the appointment of pctitioners,
it is averred that the same were made by the Manager of the Cluband the
Government has no liability to pay their salarics. It isalso cxplained that
the State Government has released grantin- aid from time to time as per
the details given in para No.16 of the written statcment.

(12)The PatialaAviation Club-respondent No.4 has alsofiled its
scparatc writter. statement explaining that the Club was set-up in the year
1962 and since then, it is being run onits own sources which arc generated
primarily from theadmission fee of students who are intercsted in obtaining
licenses for flying. It is maintained that the Punjab Governmenthas becn
releasing grants from time to time as a goodwill gesture without any binding
obligation as the Club is not a grant-in-aid institutc of the State Government.
It is also cxplained that the expenditure of the Club is not a liability onthe
State Government and at present the Club is short of funds due to low flying
hours.

(13) There are scveral additional affidavits/counteraffidavits filed,
especially by the petitioners, rendering no assistance cxcept to make the
record voluminous.

(14) The precise claim of the petitioners 1s that they being employcees
of thc AMIZ College, which has been set-up with the *approval’ of State
Government, there exists for all intents and purposcs a rclationship of
‘scrvant’ and ‘master’ between them and the State Government and they
are cntitled to be paid salaries, revised pay scales including arrears by the
Statec Government. The respondents, on the other hand, maintain that AME
college is being run by the Patiala Aviation Club which is a Society registered
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under the Societies Registration Act and there being no binding obligation
on the State to provide financial assistance to the Club and also therc is
no approval of the State Government to set-up the AME College and the
Club/Collcge not being covered by any grantin- aid-schemie, the claim of
the petitioners is wholly misconceived.

(2) CWP No.7875 of 1999

(The Patiala Aviation Club Workers Union & anr, vs. The State
of Punjab and others

(15) This writ petition 1s at the instance of Workers” Union and its
President who are working in the Patiala Aviation Club. They also seck a
mandamus to dircct the Statc Govermment, Dirccior, Civil Aviation, Punjab
and the Patiala Aviation Club to pay wages to the workers of the Club
alongwith arrears of salary etc. The grounds taken by thepetitioners are
similar to those taken by the writ-petitioners in CWP No.2244 of 1999.
The defence plea taken by the respondents is also similar.

(3) CWP No.14404 of 2001

{The Aviation Workers Union, Ludhiana versus The State of
Punjab and others)

(16) This writ petition is at the instance of Workers’ Union of
Aviation Club, Ludhiana who also sceks a direction to the Statc of Punjab,
its Dircctor, Civil Aviation and Ludhiana Aviation Club for the release of
salary of employees which isnot being paid sinccAugust, 1999. The casc
set up by thepetitioner-Union is also on the analogy of Patiala Aviation Club,
namely, that thc Ludhiana Aviation Club too is an extended hand of the Statc
Government for all intents and purposes and there being a relationship of
‘master’ and ‘servant’ between them, the State Government is obligated
to rcleasc adequate funds for the payment of their salaries.

(17) The official respondents have controverted theclaim, inzer-
alia, reiterating that the Club 1s a Socicty and the State Government agreed
to rclcasc grant-in-aid only as perthe agreement (Annexure A-1) which,
inter-alia, stipulates thatthe Government may from time to time, pay any
amount asmay be determined by it, as grant, subject to the usual condition
laid down under Rule 8.14 of the Punjab Finance Rules, Vol.-I read with
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Government Instructions and Policy. It is further averred that the Club is
not entitled to any grant-in-aid as it has failed to upkcep and maintain 70%
of total number of Air-crafis and Gliders as serviceable. The other pleas
taken arcalso similar to thosc as plcaded by respondents against Patiala
Aviation Club.

(4) CWP No.19810 of 2001

(Shamsher Singh and ors vs. Statc of Punjab & ors.)

(18) The three petitioners in this casc are Driver, SeniorMcchanic
and Accountant, respectively, of the Amritsar Aviation Club. They also seck
amandamus to direct the Statc of Punjab, its Director, Civil Aviation and
the Amnitsar Aviation Club, for the relcase of their salary as also of the other
employecs working in the Club who are allegedly not paidtheir salarics since
Dccember, 1996. Both the partics have taken their respective stands as are
pleaded by them in thccase of LudhianaAviation Club, 1.c. CWP No.14404
of 2001.

(S) CWP No.19059 of 2006

Darshan Singh versus State of Punjab and others

(19) The lonc petitioner in this case is an Ex-Scnior Mechanic of
[.udhiana Aviation Club who secks quashing of'the letter dated 01.09.2006
ofthe Director, Civil Aviation, Punjab, denying the Statc Government liability
Lo pay any gratuity or retiral benefits to him on retirement as according (o
this letter the petitioner is not an empioycc of the Punjab Govemment nor
was he reeruited by the Punjab Government Department. Both the parties
have taken identical plcas as contained in CWP No. 14404 of 2001.

(6) CWP No.19363 of 2006

{Shamsher Singh vs. The Statec of Punjab and ors.)

(20) Thez petitioner in this case secks quashing of theorder dated
16.11.2006 passed by Dircctor, CivilAviation, Punjab, denying him the
benefit of retiral benefits, gratuity, leave encashment and arrcars of pay cle.,
on the plea that the petitioner was not an employce of Punjab Government.
The petitioner has taken the plea identical to those taken in CWP No. 19810
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of2001. The respondents have also reiterated their stand to controvert the
petitioner’s claim.

(7) CWP No.181] of 2011

{S.K.Mittal vs. The State of Punjab and others)

(21) The petitioner joined the PatialaAviation Club as a Clerk and
finally he retired from the post of Secretary w.e.[. 30.09.2009. Since he
has not been paid gratuity and other retiral benefits, he has approached this
Court claiming himselfto be an employee of the *Statc’ who i1s entitled to
be paid his retiral bencefits from the State xchequer. The plca taken by
the petitioncr as well as the defence plea of the respondents are identical
to thosc taken by the partics in CWP No.2244 of 1999

(8) CWP No.21662 of 2011

(Ram Bahadur & ors vs. Statc of Punjab and others)

(22) The petitioners werc statedly employed as Mali/ Sewadars/
Casual Labours in the Patiala Aviation Club. They seck quashing of the
rctrenchment notice(s) dated 31.10.2011 whereby they were sought to be
retrenched on the ground that due to scarcity of funds, their services stand
terminated w.e.l. 1.12.2011. The petitioners in a way scek a direction Lo
Punjab Government for the release of grant-in-aid and their consequential
rciention in service. The respondents have filed their wnitten statement
controverting the petitioners’ claim on the grounds similar to thosc taken
by them in CWP No.2244 of 1999,

(9) CWP N0.23410 of 2011

{Jaswant Singh vs. State of Punjab and othcrs).

(23) The petitioncr was statedly employed as a Sewadar in the
Patiala Aviation Club. He secks quashing of the retrenchment notice dated
31.10.2011 whereby he was inventually retrenched due to scarcity of funds
w.e.f 1.12.2011. The petitioner in a way sceks dircction to Punjab
Government for the release of grant-in-aid and his consequential retention
in service. The respondents have filed written statement controverting the
petitioner’s claim on the grounds similar to thosc taken by them in CWP
No0.2244 of 1999,
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(10 CWP No.16903 of 2013

{Subhash Chand Saini vs, State of Punjab & ors).

(24) The petitioner in the instant case is also petitionerNo. 1 in CWP
No0.2244 0f 1999. Since he retired from servicc on31.1.2013 during the
pendency of the 1999 writ petition and has not becn paid any retiral benefits,
gratuity and lcaveencashment, he has filed this writ pctition for the release
ofthosc retiral benefits on identical grounds taken by him alongwith his co-
petitioners in CWP No.2244 of 1999,

(11) RSA No.2877 of 2010

L4

{Jagroop Singh vs. The Manager, Patiala Aviation Club).

(25) The appellant in this regular second appeai filed adectaratory
suit against the State of Punjab, Secretary and Dircctor, Civil Aviation
Department, Punjab and the Manager, Patiala Aviation Club, secking a
declaration to the cffect that the action of defendants in noi.. paying him
pension w.e.l. 1.11.1997 was null and void etc. Iis precise casc was that
he joined the Patiala Aviation Club as a Helper and retired as Junior
Mechanic w.e.f. 31.10.1993 and for payment of his retiral Benefits, the
Punjab Government was undcr a legal obligation to relcase the requisite
grant-in-aid. The suit wasdccreed vide judgment and decree dated 1.2.2007.
Howevcer, on an appeal preferred by different defendants including the State
of Punjab, the first Appellate Court reversed the decision and held that the
Aviation Club, Patiala was not a part of the Punjab Government due to
which the appellant-plaintiff was not entitled to pension, as prayed for.
Consequently, his suit was dismisscd giving risc (o this regular second
appeal.

(12) RSA No0.2880 of 2010

(Jagroop Singh vs. State of Punjab and others)

(26) This regular sccond appeal is also by the samc plaintiff-
appellant who has preferred RSA No.2877 of 2010. He has dirccted this
appeal against rejection of his Crossobjcctionsby the firstAppcllatc Court.
The point in issue raised in this appeal is also identical to the one raised
in RSA No.2877 of 1010.
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ORDERS DATED 07.09.2000 & 25.09.2010 PASSED BY
THIS COURT AND THE REMANDING ORDER DATED
25.01.2005 PASSED BY THE HON’BLE SUPREME
COURT.

(27) Before we advert to the contentious issucs which arisc for
considcration, it may be mentioned here that in themain case, i.c., CWP
No0.2244 of 1999, this Court vide order dated 07.09.2000 directed the
State of Punjab to rcleasc adequate funds to the Civil Aviation Club to mect
the cxpenscs on account of salarics of the staff. The matter was adjourned
to 25.09.2000 on the request of Additional Advocate General, Punjab to
cnablc him “‘lo seck instructions so that nccessary steps can be taken for
the paymcnt of salary to the staff of the Civil Aviation Club”. The afore-
stated dircction was issued observing that the Civil Aviation Department of
State of Punjab came into cxistence in the yecar 1962 on account of acute
shortage of aircraft maintcnance enginecrs in the country and it was on the
proposal of the said department that Aircraft Maintcnance ingincering
School at Patiala was set-up with the ‘approval’ ol the Statc Government
and that **Statc Government has been sanctioning funds on yearly basis for
meeting cxpenses of the salarics of the Staffand other contingencies™. 1t
was also noticed in the order that the Advisor, Civil Aviation, Punjab,
carmarked the staff which was required 1o run the aforesaid school and the
Statc Government was to relcase funds till the posts mentioned in the
Advisor’s letter to the Government were duly sanctioned.

(28) When the matter was taken up on 25.09.2000, theAdditional
Advocate General, Punjab informed the Court that a sum of Rs.1,18,750/- had
been relcased as grant-in-aid to the Civil Aviation Club, Patiala and a sumilar
amount was againrelcased on 13.07.2000 as well. Thercafier, this Court
noticed the contention on behalf of the petitioners that the amount of grant-
in-aid rclcascd by the State Government was inadcquatc for payment of
salary. The Court accordingly directed the Statc of Punjab *“to rclcasc
adequatc funds to the Club so that the salarics to the Staffincluding the
petitioncrs can be paid”. The ncedful was to be done within a period of
two months. There was a further direction to the Statc “to continuc to
relcasc adequate funds in future so that the salary to the staffcan be paid
on time”. The wnit petition was disposed of with the above-stated directions,
of coursc with hardly any supporting reason.
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(29) State of Punjab challenged the above-stated order (s) in Civil
Appeal No.8314 of 2001 which was subscquently allowed by the Hon’ble
Supremc Court vide order dated 25.01.2005 and the casc was remanded
to this Court but till then the State of Punjab was dirccted to continue
complying with the High Court dircetions for relcase of adequate funds in
futurc for payment of salary. The necessity 1o remand thecasce arosce {or
the reason that “the status of the College of Patiala Aviation Club was not
gonc into’” by this Court. The Hon’ble Supreme Court [urther obscrved as
[ollows:-

.......... In these appeals, 1t is sought to be contended that the State
of Punjabis under no obligation to relcasc funds to Patiala Aviation
Club lor disbursing salary to thestaff ol the Aircraft Maintenance
Iinginecnng Collcge. Since the main points raised in the writ petition
and the objections taken in thecounter allidavit, in particular, the
status ofthe employecs of the institution have notbeen determined
by the High Court, wedcem it appropriate to remit Writ Petition
Nos.2244 0f 1999 and 7875 of 1999 for its fresh decision by the
High Court. It would be open to the partics to urge such points, as
may be available to them inlaw, in support of or in opposition to the
writ petition. It would also be open to the High Court to grant o the
partics further opportunities to file affidavits and/or documents......... v

LEGALISSUES

(30) ltisin this backdrop and on hearing the counscl, the {ollowing
issucs emerge for determination:-

(1) Whether the Patiala Aviation Club, the PunjabAncrall Maintenance
ingincering College orother Aviation Clubs are *State’ within the
ambitofArticle 12 of the Constitution and arc thusamenable to the
writ jurisdiction of this Court?

(1) 1f question No (i) 1s answered in affirmative, whether the
petiioners/appellant becomeemployees ol the Punjab Government?

(111) Whether there is a binding contract between the Clubq(s), their
cmployces and the State of Punjab for the relcase of grant-in-aid by
the latter in favour of the former(s) and il so, what is thenaturc of
such grant-in-aid?
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(iv) Whether there exists relationship of ‘cmployer’ and ‘cmployces’
between the State of Punjab and the petitioners/appellants?

(31) Q.No.(i)Whcther the PatialaAviation Club, the PunjabAircrafl
Maintenance IEngincering College or otherAviation Clubs arc ‘ Staie’ within
the ambit of Article 12 of the Constitution and arc thus amenable to the

writ junisdiction of this Court?

AND

(i1} 1f gquestion No.(i) is answered in affirmative, whether the

pelitioners/appellant become emplovecs of the Punjab Governiment?

The Patiala Aviation Club is admitiedly a Socicty registered under
the Socicties Registration Act, 1860. Its Memorandum of Association
{Anncxurc P-8) unvcils that signatorics to the said memorandum, most of
whom were Government OfTicers but some of them were businessmen as
wecll, who formed the Socicty with the following aims and objccts (a) to
promote the Art and Scicnce of Aviation and Acronautics; (b) to provide
{acilitics for the housing, storage and safc custody of the oquipment, instrurments
and machines ctc.; (¢) to provide repair, maintenance, hangars, sheds and
slipways ctc.; (d) to purchasc, lcase, secure by exchange or licence, hire
movablc and immovablc propertics; (€) to carry on the business of {lying
club, hotcl-keeper, tavern-kecper etc. and host of other objccts mentioned
in the said memorandum. Clausce-5 of the Memorandum of Association
stipulates that no alteration shall be madc to 1t unless approved by the
AviationAdvisor to Government of Punjab and the Director General of Civil
Aviation, Government of India.

(32 The Socicly also formed its “Rules and Regulations™ (Anncxurc
P-9) and as per Rule-3, the membership of the Club was of five categories,
i.c., Iix-officio Members, Honorary Membcers, Members, Associate
Members and Founder Members. While nominces of the Central or the
Statc Governments are Ex-officio Members, the Managing Committce can
unanimously resolve to nominate Honorary Mcmbers. Any person can be
admitted as a Member by majority votes of the Managing Commitice on
payment of requisite fee. A somewhat similar provision is there for Associate
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Members. The Founder Members were those who were signatories to the
Memorandum of Association. As per the Rules, the Management of Club
vests in its Managing Committee consisting of:-

(a) two members to be nominated by the Director General of Civil
Aviation- Government of India;

(b) One member to be nominated by Ministry of Dcfence-
Government of India;

(c) Two members to be nominated by the Aviation Adviser of the
State Govermment,

(d) Onc member to be nominated by the Education Department of
the State Government; ' '

(e) Five members to be elected by the general body of the club, out
of' whom at least three will be flying members as determined by the
Director General of Civil Aviation.

(33)The President and Vice President of the Club are to be elected
by its members. The rules have also prescribed the procedure to be
followed for convening of meetings.

34) Rule 20 of the Rules prescribes special powers of the State
Government and it reads as follows:

*....20. Special powers of State Government -~ "The State Government

shall have the following special powers inrelation to the affairs of the
Club:-

(a) Power of Veto — No decision of the Committee shall be
implemented if an objection to such decision being implemented
is taken in writing immediately within three days of'the passing
such decision by any nomince of theAviation Adviser of the
State Government. The Commitice shall then have an
opportunity to make its submission on such matters, cither in
writing or in person to the State Government before a final
decision is arrived at. The decision of the State Governiment
shall be binding upon the Committce.
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(b) The State Government, as and when it thinks fit, may, by
notice in writing to theclub, appoint any person to be Manager
of the Club and determine the powers and duties of such
manager.

(c) The State Government may, in addition, if it thinks it
necessary, appoint an officer to audit the accounts of the Club
or to inspect cngineering set-up or to check the standard of
traming or other facilities provided by the Club. The fees of
such officer or officers shall be fixed by the State Government
and shall be paid out of the funds of the Club.

(2) The provisions of this rule shall have cffeet notwithstanding
anything to thccontrary contained in these rulcs......”

(35) It may also be relevant to mention here that the lands where
the air-strips have been developed or the Aviation Clubs have been set-
up, are owned by the Statc Government and air-crafis made availablc for
training purposes, are also statedly owned by the Statc Government only.

(36) Anothcr document having direct bearing on theissuc involved,
is the *Subsidy Agreement’ (Anncxurc R-VI)exccuted between the State
Government on one part and the Patiala Aviation Club on the other, on
annual basis withstandard terms and conditions. The Subsidy Agrecment,
which commenced from 01.04.2004 for a period of onc year, refersto the
following amongst others relevant terms and conditions agreed to between
the partics:-

“1. The operation of these present shall commence from st
April, 2004 and shall continue (unless previously determined as
hereinafier provided) for a pcr:od of one year from the aforesaid
date and thereafter shall continue Sor such further period and
subject to such vanalzon of its terms including the terms in regard
to financial asststance to the club as may be specified by the
Government.

. The grant paid to the club shall be applied by the club in and
lowards expenses of the maintenance and operation of aircrafi
engine glider winches and other equipment necessary for gliding/
Mying activities and the purchase of replacement and of such
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material and spare parts as may be required for such maintenance
and operation and also in and towards the salary and allownace
of instructors and other necessary technical staff and the
establishment.

(3) The Government may hand-over on loan to the club free of
hire charges for their use, Aircraft Glider, winches, tools and
such other items of equipment as may be deemed necessary and

for such period as may be stipulated by the State Government,

The said gliders/atrerafis and other equipment will remain the
property of the Government on loan 1o the club.

(4) The Club shall maintain at their cost all such equipments
ete. on loan from Government in serviceable condition and
notwithstanding the period stipulated at the time of the loan.
return to the Government in a serviceable condition all or any
of the article on loan from Government upon a request in writing
of the State Government.

(5) If the Club at any time in the opinion of the State Government
(which shall be final and binding on the pariies) ceases to fulfill
the objecis with which it is formed or shall fail to observe and
perform any of the terms and condition of this agreement or if
the club shall have a winding up order passed against or shall
pass a resolution that the club be wound up, the possession of
such airverafl, glider, winches, tools and equipment as may have
been loaned to it by the Government shall immediately be
handed over o the Government.

(6) xx XX XX xXx
(7) xx XX xx xx

(8) The Government reserve the right 1o withhold pavment of
grant or any part thereof to the club to the extent of amounts
which may be due and pavable by the club to the Government.

(9) The Government may from time to time pay to the club any
amount as may be determined by it as grant after satisfving the
usual condition laid dovwn under rule 8. 14 of the Punjab IFinancial
Rules, Vol.I and other instructions and policy of the Government.
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(10) The payments in the proceeding clauses hereof agreed to be
made by the Government shall only be payable during the period
of operation of this agreement afler deducting the amounts due
and payable by the club to the Government provided the Club
faithfully applies such payments for the purpose for which they
are given and faithfully observes and performs to the satisfaction
of the State Government the agreements and stipulations
contained in and Instructions issued by the State Government
under these presents required to be performed or observed on
the part of the club. In event of the State Government not being
so satisfied, Government shall under no circumstances be
required to State reasons orally or to give reason in writing such
part of the grant or any other payments as the State Government
may deem fit shall be withheld............... "

(37) These agreed terms and conditions are in addition to the
obligation casts upon the Club vide Clausc-12 of the bilateral agreement.

(38) There is no other Mcmorandum of Association, Rules,
Regulations or Constitution on record in respect to the establishment of
Aircraft Maintenance Engincering School or College by the PatialaAviation
Club nor any scparatc ‘subsidy agreement’ in relation thercto has been
pointcd out by counsel for the partics.

(39) The petitioncrs thus say that the Aviation Clubs have been sct-
up by and at the instance of State Government through its Aviation
Department; the affairs of the Clubs arcundcr the control of the Deputy
Commissioner of the concerned district who is Ex-officio President ol the
Club; the movable and immovable assets in posscssio of the Clubs arc
actually owned by the State Government, who has got overmiding powers
undcr the rules to take over the affairs of the Clubs; Aviation Wing is a vital
and highly scnsitive issuc of paramount public importance; thc Aviation
Clubs are substantially funded by the State Government; The Aviation Clubs
perform public duties without any business of profitcering; a plcthora of
documents on record would show that day to day affairs of the Clubs arc
totally under the pervasive control of State Government and thus, these
Clubs fully satisfy the trio-test of Administrative, Financial and IF'unctional
dominance by or under pervasive control of the Statc Government to bring
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them within the ambit of instrumentality of the State under Article 12 of the
Constitution. Iixpanding this very analogy, lcamcd counsel urged that the
petitioners arc employees of the State Government and are centitled to be
paid salarics or other scrvice-benefits out of the State exchequer.

(40) Learncd Additional Advocate General, on the other hand urges
that the Club is a private entity created under the Socictics Registration Act,
it is not originated by a statute; there is no legal obligation on the Deputy
Commissioncr or other officers of District Administration to be the members
or office bearers of the Club; the Aviation is no longer a State controlled
subjcct and cven at the macro level, the privatepublic joint ventures arc at
the helm of affairs; the Statc Govermnment has voluntcered to provide land
or equipment including aircraft, subject to the agreed terms and conditions;
the subsidy or grant-in-aid has aiso been releascd conditionally for the
mainienance of equipments or to run the workshop cic and no grant was
cver paid towards the salary or other expenscs of the staff; the petitioners
have been appointed by the Presidents of the respective Clubs without
following any transparcnt procedure like an instrumentality of the Statc;,
there is no statutory protection to the engagement/ cmployment of the
petitioners with the Clubs as it is purcly a master and scrvant relationship
between two private individuals; even if the Clubs arc held to be “State’
for performing public duties, it does not clothe the petitioners to seek a writ
for the enforcement of a private contract of service. Therc is thus no
rclationship of ‘employcr” and ‘employces’ between the State and the
pctitioners.

(41) Constituents of an ‘instrumentality’ of Statc within the mcaning
ofArticle 12 of the Constitution to make such entitics amenablc to the writ
jurisdiction of Superior Courts under Articles 32 or 226 of the Constitution
arc by now well defined in a catena of decisions. I'rom Ajay Iasia versus
Khalid Mujib (1), on wards, it stands crystalized that if the cumulative facts
brought on record unveil that the financial, functional and administrative
dominance is under the complete and pervasive control of the Government,
such body is a ‘State’ within the meaning of Article 12 of the Constitution
and would be amenable to the writ jurisdiction for the purposc of enforcement
of constitutional and fundamental rights. But where the control whether
under the statute or otherwisc is regulatory in nature, it may not be sulticient
to hold the body as an organ of the State. These principles have been

(1) 1981(1)SCC 722
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reiterated in the recent decisions in (i) Ramesh Ahluwalia versus State
of Punjab and others (2) and (11) Civil Appcal No.9017 of 2013
Thalappalam Secr. Coopcrative Bank Limited and others versus State of
Kerala and others, decided on 07.10.2013.

(42) The sccond principle that has ecmerged from a string of decisions
commeneing fromAnadi Mukta Sadguru Shree Muktajee Vandas Swami
Swuvarna Jayanti Mahotsav Smarak Trust and others vcrsus
V.R.Raudani and others (3}, 1s an intent to liberalize the maintainability
of wrils against the “instrumentalitics’ of Statc on the premisc that when a
body or an institutc is not a *State’ undcrArticle 12 of the Constitution but
if it performs functions or dutics of paramount public importance, a writ
Court can compel such body or institutc to adhere to the Constitutional
philosophy whilc performing that public duty/function.

(43) Thc third strcam in fact flows out of the sccond principle
noticed above and it says that a privatc institution though may be amenablc
to writ jurisdiction in rclation to the performance of its public dutics, yet
the employeces of such body or institute cannot scck parity at par with
cmployces of public sector as any such claim by them would amount to
sceking specific performance of the private contract of their service. No
such writ can thus be issued, as ruicd in : (i) Vaudganj Sihori Sugar Co.
Limited & another vcrsus Badri Nath Dixit and others (4), (i) Smt.
J. Tiwari versus Jawala Devi Vidya Mandir and others (5).

(44) This Court in Mrs. Nagviversus State of Punjab and others
(6), also summanzed these principles and held that:-
“....20. It appears to me from the above quoted case laws that power
lo issuc a writ under Article 226 of the Constitution is no longer
confincd to the restricted arcna of statutory authoritics or
instrumentalitics of the State. Even a person or body performing
public duty can also be commandcd with an appropriate writ. [fitis
found that the right to perform public duty has been conferred upon
a privatc body cither by the Statc or by its instrumcntalitics or by
some statutory authorily, such privatc body can always be
commandcd to adhcre to the philosophy of Article 14 of the

(2) 2012 (12) SCC 331
(3) 1989 (2) SCC 691
(4) 1991 (3) SCC 54
(5) 1979 (4) SCC 160
(6) 2004 (4) SLR 362
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Constitution of India. The Statutory Authoritics like a University,
Medicar Council of India or AICTI: which are empowered to
recognize and/or affiliate a privatc institution can also be commanded
to ensurc that such private body rccognized and/or affiliated with
them, docs not act in violation of Article 14 of the Constitution of
India. Similarly, if'it is found that theinstitution has failed to carry out
an obligation under the Constitution or the Rules/Regulations framed
by the affiliating Statutory Authority, it can always becompelled to
perform the public duty through an appropriatc writ. If an intcrest
has been created by the Government in aprivate institute imparting
cducation citherby prescribing the service conditions of employecs
of such institute or by providing financial assistance in terms of grant-
in-aid, the tcachers who impart cducation get anclement of public
interest in the performance of their dutics and such an clement of
public intcrest requircs that theconditions of their service are properly
regulated. The Government aided institution without any cxception
dischargc public functions by way of imparting cducation and they
being subject to the Rules and Regulations of the affiliated University,
employment in such institutions is not devoid ol any public character.
[f the Government orits authoritics or a statutory body recognizing
such private Government-aided educational institutions, takes a
decision to regulate theservice conditions of employecs of suchprivate
institutions, the relationship of Master and Scrvant between the
cmployces of such private institutions would not remain purclyofa
private character. The protection granted to such relationship by
cnacting Rules/Regulations would be sufficient to command the
Management(s) through a writof mandamus, i{'so required. | towever,
if anoffice/post is essentially of a private character, neither a writ in
the nature of certiorari to quash the order of termination nor a
mandamus o order reinstatement would lic to secure the performance
ofobligations by a body towards its employces or to resolve a private
dispute. Similarly, ifthe relationship between the cmployer and the
cmployce is based on contract and was purcly onc of Master and
Servant, the reliefof reinstatement cannot be granted as it would
amount to granting specificperformance of contract ol service which
is prohibited in law: Still further, a privateinstitution even if recognized

.
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or affiliated with a statutory body like University, though purely private
in character being a Society registered under the Societies Registration
act, 1860, no declaration of continuation in service can be granted in
favour of its employee even if the termination of employment is found
to be unlawful though in such a case, the affiliating statutory authority
like University might be entitled to disaffiliate the institution but the
relief of reinstaterment to an employee into service has not been

”

(45) We are thus of the view that even on the plain application of
these principles, the Aviation Clubs do not come within the first category
of cases though they undoubtedly fali within the periphery of the second
category. There is no Statute for setting up the Aviation Clubs under the
exclusive control of State or the Central Governments nor such a provision
has been brought to our notice. Voluntary initiative taken by a group of
offhicers with the active support of the Aviation Wing Department of the State
Government, would not and cannot be the sole basis to recognize the clubs
as an extended hand of the State. Air space and aviation activities are indeed
highly sensitive and ticklish issues vital to the nation’s security and integrity
but the activities for which the Aviation Clubs have been sct-up, are not
rclatable to such issues. The Clubs have been set-up to impart training to
Acronautical young students who aspire to become Pilots or Engincers/
Mechanics. Flying hours training or a technical coursc imparted by the Clubs
are purcly business ventures or at best technical training programs which
can be effectively imparted by a private entreprencurs as well.

{(46) There is no obligation on the State to provide funds to run the
affairs of the Club and the grant-in-aid agreed to be released though the
‘Subsidy Agreement’ is basically meant for the maintenance and upkeep of
the expensive equipments like air-crafts ctc. given by the State to these
Clubs. The State Government has neither sanctioned the posts nor deployed
its own stall for the day to day control on the functioning of Clubs. The
over-riding powers given Lo the State Government under the Rules and
Regulations are only for the preservation of State propertices and the funds
for maintenance released by the State from time to time. These powers fall
short of the pervasive control, needed to terim the Clubs as a wing of the
Statc Government,
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(47) Thz Hon’ble Supreme Court in the context of the question
whether a ‘Cooperative Society’ is the State under Article 12 of the
Constitution, has drawn line distinction in its recent decision in Fhalappalam
Scr. Coop.Bank [.d. & ors (Supra) laying down as follows:-

*.....17.Societies arc, of course, subject to the control of the statutory
authoritics like Registrar, Joint Registrar, the Government cte. but
cannot be said that the Statc exerciscs any dircet or indirect control
over the affairs of the socicty which is deep and all pervasive.
Supcervisory or gencral regulation under the statute over the
cooperative socictics, which arc body corporate docs not render
activitics of the body so regulated as subject to such control of the
Statc so as to bring it within thc mcaning of the “*State” or
instrumcntality of the State....”

(48) Since the Clubs are the creation of voluntary initiatives including
the functionarics of District Administration and their affairs arc run in
accordance with thc Memorandum of Association or the Rules and
Regutations framed by cach Club, though cxhibiting unduc favour to some
of the Statc 'unctionarics, we are of the considered view that such like
rcgulatory mcasurcs cannot be termed as pervasive control over the
administrative or financial affairs of the Clubs to enable them to qualify as
‘State’ under Article 12 of the Constitution.

(49) Thereis no gain saying that the activitics undertaken by Aviation
Clubs arc important public functions. Since the State Government has been
vested with over-riding powers to ensurc that grant-in-aid rclcascd by it
under the ‘Subsidy Agrecement’ is properly utilized by cach Club, the
performance of public dutics by such clubs indeed falls within the scope
ol judicial scrutiny under Articles 32 and 226 of the Constitution. The first
question stands answered accordingly.

(50) Q.No.(ni) Whether there is a binding contract between the

Clubfs), their emploveces and the State of Punjab [or the release of orant-

in-aid by the laticr in favour ol the former(s) and i’ so. what is the nature
of such grant-in-aid?
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“There is concededly no legislative cnactment imposing obligation on
the State to relcasce grant-in-aid to meet the day to day expensces incurred
by the Clubs on their activitics or for payment of salary/wagces 1o their staff.
The petitioncers have also nowhere referred to or relicd upon any statutory
obligation on the Statc or its authoritics for the funding ofAviation Clubs
or their allicd activitics.

(51) In the absence of statutc, the Ruics which are statutory 1n
character and have some bearing on the issuc in hand may be referred to.
Rulc 8.14 of the Punjab Financial Rules, Volume-1 [inds mention in Clausc-
8 of the Subsidy Agrecment (Annexure R-VI) and it rcads as follows:-

“8.14. Grants-in-aid or contributions to educational and other
institutions, local bodies and Co-operative Societies are
sanctioned either by the Government or the authorities
subordinate to it (Heads of Departments etc.) and are regulated
by the orders contained in rule 19.9 of this volume (see page
No.624) and the detailed rules made by the Hleads of Department
under the powers vested in them. Afier the budget allotment
have been communicated by the Department of IMinance, the
payment is authorized at the treasury through the Accountant-
General or direct, as the case may be, vide Subsidiary Treasury
Rule 4.4 (See page No.268). The following instructions are issued
for the guidance of sanctioning authorities in the matter of
according sanctions for grants-in-aid;

(a) (1) Unless in any case Government directs otherwise, every
order sanctioning a grant should specify clearly the object for
which it is given and the conditions, if any. atiached to the grant.
In the case of non-recurring grants for specified objects, the
order should also specify the time-limit within which the grant
or each instaliment of it is to be spent.

(2} Only so much of the grant should be paid during any financial
year as is likely to be expended during that vear. In the case of
granis for specific works or services such as buildings, water-
supply schemes and the like, the sanctioning authority should
use its discretion in authority payments according to the needs
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of the work. The authority signing or countersigning the bill for
grants in aid under subsidiary Treasury rule 4.4 (see page No.268)
& 4.71 (see below) should see that money is not drawn in advance
of requirements. There should be no occasion for a rush for
payment of these grants in the month of March.....”

(52) The above quoted rule also, unfortunatcly, does not advance
the casc of petitioners. It can not be interpreted, construed or stretched
to create an obligation of binding nature on the Statc or its Civil Aviation
Department to rclease grant-in-aid to the Clubs cven though discretionary
releasc of such grants can be justifiably sheltered under the above-stated
rule only.

(53) We may now advert to the Administrative decision, if any, on
the basis of which the principle of estoppel can possibly be invoked or which
may have some compelling force over the State. The orders dated 7.1.1981
and 19.7.1994 (Anncxurcs P-7 and P-14, respectively), followed by yet
another order dated 19.2.1999 appended with the affidavit of Sukhpal
Singh Gill, the then Director, Civil Aviation, Punjab, filed in compliance of
the order dated 07.09.2000 (which has since been sct-aside by the Hon'ble
Supremce Court), have been heavily relied upon by the petitioners. The order
dated 19.02.1999 unveils the release of grant-in-aid to Civil Aviation
Departiment, for “Training and Education”. None of these orders unveils any
commitment by Statc Government to provide financial aid to Aviation Clubs,

(54) The above-mentioned administrative orders or the executive
instructions issucd by the Finance Department of State Government or the
provisions contained in the Punjab Finance Rules do not, in any manncr,
bind down the State Government to release the funds towards deficiency
incurred by Aviation Clubs or the Aircrafts Maintenance Engincering College
at Patiala. To say it differently, in the abscnce of any obligation or an
cnforccable bilateral agreement, it is beyond the jurisdictional scope of this
Court to compel or command the respondents to act against their wishes
or violalc the administrative decision consciously taken by them and release
funds from the State cxchequer in favour of petitioners or their parent
organizations.
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(55) We may, at the cost of repetition, rcitcrate that as per clausc
8 of the ‘Subsidy Agreement’ it is the swecet-will of the State Government
to providc financial assistance and that too if it is satisfied with the usual
conditions laid down in Rule 8.14 of the Financial Rules (ibid). That apart,
the State Government has in so many words clarificd that the grant-in- aid
{o the Clubs shall be utilized towards *“the expenses of maintenance and
operation of aircraf, engincs, gliders, winches and other equipment necessary
for gliding/ flying activities and the purchase of replacement and of such
matcrial and spare parts as may be requisite for such maintenance and
operation and in and towards the salary and allowances of instructions and
other necessary technical staff and the establishment...”

(56) The third question stands answered accordingly. It is held that
there is no binding contract between the Clubs and the State Government
which obligates the latter to provide financial aid to the former to defray
its day to day cxpenses. It is further held that grant-in-aid relcased in the
past was discretionary in nature guided by the principles contained in Rule
8.14 of the Punjab Financial Rules which do not cast any corresponding
duty on the State to release such grant-in-aid continuously and forcver and
that too to the extent demanded by the Clubs.

(57) Q.No.(iv)Whether there exists relationship of ‘employer’ and
‘cmplovees’ between the State of Punjab and the petitioncrs/appellants?

Wc may now dwell upon the fourth issuc, namely, is there any
relationship of ‘employer’ and ‘employees’ between the State and the
petitioners? The uncontroverted facts are that no post in any Club was ever
crealed by the State Government though at onc point of time, the matter
was seriously considered on an initative taken by theAdwvisor, Civil Aviation,
Punjab. The nature or nomenclature of the posts, qualifications, pay-scales
or the conditions of service, nothing has been laid down by the Stalc
Government. All such decisions have been taken by the management of
Clubs only. The posts, as it appears from the record, were never advertised
nor the petitioners were recruited by following any transparent or fair
compctitive procedure. They were hand-picked by the managemcnts of
respective Clubs.
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(58) In all faimess, it may be noticed that the petitioners have placed
onrccord scveral administrative orders to indicatc that the Dircctor/Advisor,
Civil Aviation, Punjab, has been controlling or taking decisions in the matter
of disciplinary action and retirement ete. ol the cmployees of Clubs. Such
an excreise, in our considered view, falls short of establishing a relationship
of the employer and the employce between the State and the petitioners
and was at best an act of monitoring the affairs of Clubs as per the terms
and conditions of the *‘Subsidy A greement’. Since nonc of the administrative
decisions starting from the creation of posts, manner ol recruitment, sclection
or appointment of petitioners, prescription of pay structure and consequential
payment of salary elc. were undertaken by the Statc Government, it is not
possiblc to hold the petitioners to be employces of the Punjab Statc or its
agency. We have already held that theAviation Clubs orAircraft Management
Engincering College even if [all within the ambit of “State’ under Article 12
of the Constitution for a limited purposce, yet they arc not a “Department’
or “Wing’ of the State Government. As a necessary corollary, it is held that
no fiduciary rclationship came into existence between the petitioners and
the State.

(59) The 1ssuc in fact no-longer is res-intgra. Very closc to the facts
ofthe casc in hand, the Hon’ble Supreme Court in Statc ofAssam versus
Barak Upatyaka ID.U. Karmchari Sanstha (2009) 5 SCC 694, dcalt with
the casc of a Cooperative Socicty registered under the Assam Cooperative
SocictiesAct, 1949. The composition of that Socicty, is explained in para
No.3 of the judgment which says:-

o CAMUL is a Society registered under the Assam
Cooperative Societies Act, 1949 (“the Act”, for short). The
respondent, a trade union representing the workers of CAMUL,
filed the said writ petition (Civil Rule No.2996 of 1995)
contending that the State Government formed and registered
CAMUIL. as a cooperative Society to run its cattle development
project; that its Board of Directors including the Managing
Director (ahvays a government servant on depuiation) were
appointed by the State Governmeni: that the post of the
Managing Direcior of CAMUI was declared to be a post
equivalent 1o a llead of Depariment under the Siate Government:
that initially the entire siaff of CAM UL were dravn on deputation
Sfrom the Veterinary. Agriculture & Cooperative Departments of
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the State Government, that in a phased manner; those employees
were reveried back to their parent departments and replaced by
the staff appointed by CAMUL through a selection board set up
by the State Government with representatives from the Central
Government and the National Dairy Development Board; that
the State Government sanctioned the staffing pattern of
CAMUL; that from the year 1982-83 onwards the Government
was extending financial assistance by way of grants to CAMUL
o meet the expenditure (including the expenditure relating to
its employees); and that for the year 1994-95 though the State
Government had sanctioned financial assistant in a sum of Rs.7
lakhs as grant-in-aid, it was not disbursed and consequently
CAMUL did not pay the monthly salaries 10 its employees from
December, 1994 onwards....... " (emphasis applicd)

(60) In the light of the above stated composition of the Society and
the fact that the State Government had been providing financial assistance
by way of grant-in-aid from time to time, the contention raised on behalf
of employccs ofthe Socicty finds mentioned in para Nos.4 & 5 of the report
which rcads as follows:-

4. Itis contended that the State Government had all-pervasive
control over the affairs and management of CAMUL and
therefore, it should be treated as a department of the Government
of Assam, though registered as a cooperative society by lifiing
the corporate veil. It was further contended that the State
Government was responsible and liable to pay the salaries and
emoluments of the employees of CAMUL and it was not justified
in withholding the grant amount.

5. The respondent Union, therefore, sought a direction to the
State Government to release the arrears of pay and allowances
of employees of CAMUL with effect from December, 1994 and
for a direction to continue to pay the salary and allowances to
the employees of CAMUL, every month in future. In addition to
the State Government (respondent No.1) and its officers
(respondent Nos.2 to 4), the Union of India (respondent No.5)
and CAMUL and its Managing Director (respondent Nos.6
and 7) were impleaded as parties to the writ petition...... "
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(61) The above-stated claim of the workers’ union was opposed
by the State Government, inter-aiia, contending that the grant-in-aid was
extended to the Society for development activities and that at no point of
time the State Government made any statement or agreed to bear the salary
of employees of the Society and that it was for the Socicty to generate funds
and pay salaries to its staff,

(62) The High Court though rejected the defence pleaded by State
Government but on an appeal, the Apex Court accepted the same and held
as follows:-

... Therefore, CAMUL, even if it was 'State’ for the purpose of
Article 12, was an independent juristic entity and could not have
been identified with or treated as the Stale Government. In the
view we have taken; it is not necessary in this case to examine
whether CAMUL was ‘State’for the purpose of Article 12......"

(63) It further held that:-

“....12. Section 43 of the Act provides that notwithstanding
anything contained in any law for the time being in force, the
State Government may grant loans or give financial assistance
in any form to any registered society. Therefore, the fuct that the
State Government had given financial assistance in the form of
grant-in-aid to CAMUIL. _continuously for some year. either to
meet its development activities or for even meciing the salaries,
does not mean that the State Government is responsible bear
and pay the salaries and emoluments of the emplovees of CAMUL
gr other liabilities of CAMUIL. Nor can the State Government
be made liable for extension of financial assistance for alf times
[o_come, to cover the pavment of salaries of emplovees of
CAMUI..

13. I {the salaries are not paid_the remedy of the emplovees of
CAMUL is to proceed against CAMUL, in accordance with law:
by approaching the forum under the appropriate labour
legislation or the Cooperative Societies Act. But a trade union
representing the employees of a cooperative sSociety cannot by
Siling a writ petition, require the Government to bear and pay
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the salaries of the employees of the cooperative society,
howsoever pervasive, the control of the State Government, over
such society. Nor is any right created to demand the continuance
of financial assistance to a cooperative Society on the grounds
that such assistance has been extended by the Government, for
several years.

14. The respondent has not been able to show any right in the
employees of CAMUIL against the State Government, or any
obligation on the part of the State Government with reference
to the salaries/ emoluments of employees of CAMUL, either
under any statute or contract or otherwise.... " (cmphasis applicd)

(64) While laying down the above-stated principles, reliance was
placed on an earlier Constitution Bench decision of the Supreme Court in
Steel Authority of India Limited vcrsus National Union Waterfront
Workers (7), wherein it was ruled that:-

..... 37. We wish to clear the air that the principle, while
discharging public functions and duties the government
companies/ corporations/societies which are instrumentalities
or agencies of the Government must be subjected to the same
limitations in the field of public law - constitutional or
administrative law — as the government itself. does not lead to
the inference that they become agents of the Centre/Staie
Government for all purposes so as to bind such Government
[for all their acts, liabilities and obligations under various Central
and/or State Acts or under private law...... " (cmphasis applicd)

(65) In the light of the above, the only answer to question No.(iv)
would be to ho.d that there is no relationship of ‘cmployer’and ‘employee’
between the State of Punjab and the petitioncrs.

(66) Having held so, ordinarily we would have dismissed these writ
petitions.

(67) However, one cannot lose sight of the fact that various authorities
of the Statc Government have shown keen interest in setting-up thcAviation
Clubs. Big chunk of prime land, aircrafis and other cquipments were madc

(7) 2001 (7)SCC1
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availablc for these Clubs by the Statc of Punjab only. Even before the year
2000 (when this Court issued dircctions for the relcase ofadequaltce grant-
in-aid rcgularly), the State Government hasbeen granting financial aid to
the Clubs from time to timc. Theinitial interest expressed by the State in
the affairs of thesc Clubs started fading with the passage of time and finally
rcachcd a stage wherc the State Government wanted to washoTits hands
from any kind of their liability. In vicw of what hasbcen held above, though
the respondents cannot be directed to take-over the management of Aviation
Clubs or releasc funds for their smooth functioning, the affairs and activitics
ofthcAviation Clubs cannot be left unattended. The Statc Government thus
is obligated to take a holistic view and forma dcfinitc opinion as to whether
it wants thce Clubs to be run and controlled by privatc agencics and/or a
dc-facto State affair. The State Government is {ully awarc of the fact that
the affairs of these Clubs cannot be run smoothly unless adequatce financial
aid is given. Lct the Statc of Punjab, therefore, formulate its aviation policy
and takc an appropriatc decision which would nccessarily include the fatc
of the employecs appointed by the Clubs. Let such a dccision be taken
within apcriod of six months from the datc of recciving a certified copy
of this order. '

Dasti.

J. Thakur



