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(FULL BENCH)

Bejore : S. S. Sodhi, J. L. Gupta & V. K. Bali, JJ.
CHRISTIAN MEDICAL COLLEGE, LUDHIANA,—Petitioner.
versus
THE STATE OF PUNJAB AND OTHERS,—Respondents.
Civil Writ Petition No. 2598 of 1991,
30th March, 1992,

Constitution of India, 1950—Arts. 29, 30—Pu@jab Universf,ty Act
(No. VII of 1947)—S. 27—Minority Institutions—Right to establish and
administer its own Institutions—Minority Institution proposing .1;0
set-up Dental College—Clearance of Government sought and afleza-_
tion with the Panjab University and approval of Denital Council qf
India—Panjab University laying down conditions for grant of provi-
sional affiliation being imposition of qualifying test for admission,
jees to be charged from the students and appointment and pay-scales
of members of the staff—Condition of appointment of teaching staff
as per mode of appointment approved by the University violates the
guuraniee under Art. 30(1) and amounts to an intrusion of the right
of minority institutions *o administer its institutions—However,
University is within its jurisdiction to impose the conditions of pay-
scales at par with the U.G.C. scales—Panjab University’s conditions
that admission to BDS Degree Course of the proposed Dental College
must be on the basis of the pre-medical entrance test condueted by
the Panjab University, is unwarranted and violative of the guarantee
under Art. 30(1)—The condition that fees to be charged from the
students would remain unchanged for 5 years following the first year
admission is unreasonable—Fees payable have a rational nexus with
the rising costs of living and administration—Panjab University’s
condition to affiliation that any increase in fees must be preceded by
the prior approval of the University is unsustainable—The unaided
minority institutions is entitled to affiliation without the imposition
of the above conditions save in the matter of pay-scales of teachers.

.He_ld. per 8. S. Sodhi, J. (V. K. Bali, J. agreeing) that as regards
affiliation, there is no fundamental right of minorities for the grant
of it and they must consequently follow the prescribed regulations
concerning educational standards; qualifications of teachers; and the

like, but, at t};e same time, recognition or affiliation cannot be denied
on terms, which would tantamount to surrender by minorities of their
constitutional right to administer their educational institutions,

(Para 29)
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Held, per S. S. Sodhi, J. (V. K. Bali, J. agreeing) that in the
matter of selection of teaching staff, the dominant role goes to persons
other than those belonging to the petitioners, in that, out of a Com-
mittee of seven for selection of Principal, Professors and Lecturers,
only two would be from the petitioners for the first two posts and
three for the Lecturers posts. This clearly runs counter to the right
of administration and management guaranteed to the minority insti-
tutions under Article 30(1) of the Constitution.

(Para 34)

Held. per S. S. Sodhi, J. that instrusion into the prohibited field
of constitutional guarantees under Article 20{1) of the Constitution
thus stands out in bold relief in the respondent-University insisting
upon’ appointments to the teaching staff for the proposed Dental
College being made as per the mode of appointment approved by it.
This condition offends Article 30(1) of the Constitution and is, there-
fore, clearly contrary to law and thus unenforceable.

(Para 40)

Held, per S. S. Sodhi, J. that it was well-within the jurisdiction
of the respondent-University to impose the condition that pay-scales
of teachers of the proposed Dental College would be as per the UG.C.
scales. as revised from time to time. We ars informed that similar
scales of pay are applicable to other institutions too. If so, this
would also 12ad to uniformitv in the matter of pay-scales and even
otherwise, it is, on the face of it, in the interests of the minority
institutions itself, inasmuch as. it wnuld help attract the best talent
available for appointment as teachers. This is, however, not to be
construed as a bar or prohibition to the petitioners granting to their
teachers pav-scales and other facilities which mav he even better than
those recommended bv the University Grants Commission.

(Para 42-A)

Feld. per S. S. Sndhi, J. that the conditinn sniight to be imnosed
upon the petiticners by the Paniah TTniversitv that admissions to the
B. ™. S. Dagree Course of the proposed Dents! College must be on
the hasis of its Pre-Medical Fntrance Test. constitutes an unwarranted
in road info the prohibited arena of the constitutional guarantees
under Articles 30(1) of the Constittions ard cannot, therefore, be

sustained.
(Para 47)

Held. ner S. S, Sndhi. T, that the unreasonableness of the eondi-
tion that no increase in fees shall he made for fve vears, stands writ
large. T.iving in sn environment of ever-rising prices and expenses,
such a condition cannot bt he held tn Fe wholly yntenable and devoid
of anv justification. in support. Indeed. it must he recagnized and
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accepted that fees too must be raised in keeping with the rising cost
of living and administration and other expenses of running a Medical
College. It deserves to be stressed here that the petitioner is an
unaided minority institution. The Panjab University rightly insists
that it must maintain standards of excellence and for that purpose
the petitioners have to conform to the prescribed requirements of a
modern teaching college with suitable equipment and qualified
teachers, neither of which are, in any manner, inexpensive commo-
dities. As discussed earlier, there is also a justifiable insistence on
the part of the Panjab University that the pay-scales of teachers be
no less than the level prescribed by it, but yet the University speci-
fically now seeks to disallow counter-balancing the frequent revision
in pay-scales and other increases in expenses, by an increase of fees
too. Keeping all these factors in mind, how can it be justified that
the fees of students, admitted to the Dental Course must remain static
for five years ? This condition, imposed by the Panjab University
that there shall be no increase in fees for five years cannot, therefore,
be allowed to stand.

(Para 49)

Held, per S. S. Sodhi, J., that we are unable to sustain the condi-
tion that there must be prior approval of the Panjab University for
any increase in fees, that the petitioners may, on any future date.
deem fit to impose. In saying so, we repeat that it would, of course,
be open to the University to intervene in the matter if the increase
in fees is shockingly unwarranted or patently unreasonable. It will
thus be seen that except in the matter of the condition pertaining to
the pay-scale of teachers of the proceed Dental College, the other
requirements put-forth by the Panjab University for the grant of
affiliation, namely: with regards to the mode of appointment of
teachers; admissions of students and fees, clearly constitute wun-
warranted interference with the constitutional rights granted to the
petitioners, being a minority educational institution. under Article
30(1) of the Constitution. These conditions cannot, therefore, be
allowed to stand in the way of the petitioners, being granted affilia-
tion to the Panjab University as sought by it. )

- (Paras 53 & 54)

Held, ver J. L. Gupta, J. (contra), that it would he perfectly
legitimate for the University to lay down the minimum qualifcations
for eligibility. Assuming for the sake of argument that the objection
with regard to the nominees of the Vice-Chancellor and the prepara-
tion of the panel of experts bv the Universitv is valid. the University
can lav down that every Selection Committee shall have three or
more experts in the speciality concerned. To illustrate in the matter
of appointment of a Professor or a Reader in the department of
Orthopaedics. the TTniversitv can say that the Selection Com-
mittee must have three persons of the rank of Professor in the field
of Orthopaedics. Further. the nroposal for appointment can be
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subjected to the approval of the Vice-Chancellor or an appropriate
body of the University. If, as it appears to be, such a course of
action is permissible in view of the decision in All Bihar Schools case
(supra), the method proposed by the University does not really go
much farther than that. The University gives a panel of experts to
the College and leaves the petitioner free to pick up the geqmred
number of experts from that panel. The presence of the nominees of
the Vice-Chancellor appears to the calculated to ensure fair selection.
In the ultimate analysis, the constitution of the Selection Committee
in such a manner obviates the necessity of an approval by the Uni-
versity. In my view, the proposed method is calculated to promom
excellence in standards of education and avoeid delay in the appoint-

ment of teachers.
' 7 (Para 62)

Held, per J. L. Gupta, J., that T see no impregnable barrier bet-
ween an appointment and termination. If regulation of termination
ensures security of service, proper selection promotes excellence in
education. Ultimately, both are calculated to bring a good name to
the Tnstitution and serve the Society better.

(Para 64)

Held, per J. L. Gupta, J. (contra) that the very fact that the
University is insisting on its test shows that it has reservations
regarding the method proposed to be adopted by the College. In the
absence of any ‘compelling reasons’, T see no valid ground for the
insistence of the College in holding its own test. All rights under
the Constitution are subject to- a reasonable restriction. No right
including that under Art. 30 is absolute. Tt is subject to reasonable
regulatorv measures. The two requirements imposed by the Univer-
sity, In my opinion, do not ge beyond what has been held to be

permissible,
(Paras 66 & 68)

Held, per V. K. Bali, J. that as long as no outsider is introduced
as a member of the Managing = Committee, which Managing Com-
mittee is entrusted with the job of making selections, the regulatory
clauses, which might tend to promote the cause of education and
bring efficiency and excellence in the institution itself, the same will
b_e protected. If, for instance, the University was to provide regula-
tion, wherein, a minimum educational qualification for a teacher was
essential for appointment. the same has to be protected. Also, where
the University might approve the appointment of a teacher, selected
by the Management of a minority institution, onlv with a view to
£nd out if the procedure prescribed for appointment was followed or
not, the same would also be in the interests of the institution with a
view to bring about efficiency, by anything more that might tend to
}nterfere in the rrocess nf selection of a teacher by an outside agency
irresvective of the quality or quantity thereof. the same would be
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crossing the barrier of regulatory measure and would come within
the vice of Article 30 of the Constitution of India.
(Para 75)

Held, that the regulation imposed by the University which insists
upon participation of the nominee/nominees of the Vice-Chancellor
as also the Subject Experts, so nominated by the Vice-Chancellor and
who, as conceded by the counsel appearing for the responden't-
University, would also play part in making selection of teachers, in
my view, would militate against the guaranteed right of religious
minority institutions. That being the position, part of clause-4 per-
taining to salary, scales, mode of appointment/promotions and qu.ah-
fications for teachers, in so far as it pertains to the mode of appoint-
ment and promotion of teachers by associating nominee/nominees of
the Vice-Chancellor, as imposed by the Committee constituted by

the Syndicate shall have to be quashed.
(Para 76)

Held, per Full Bench, that the Panjab Uuniversity was well within
its jurisdiction in prescribing it as a condition for affiliation for the
proposed Dental College that the pay-scales of the teaching staff
should be as per the University Grants Commission’s recommenda-
lions made from time to time. The condition sought to be imposed
by the University with regard to the fees to be charged from the stu-
dents, to be admitted to the said College and the prior permission of
the University for any increase therein, cannot, however be sustained
and is thus quashed. Further, by majority, we hold that in the
matter of grant of affiliation to the proposed Dental College, the
Fanjab University acted beyond its jurisdiction and in contravention
of Article 30(1) of the Constitution by prescribing conditions relating
to appointment nf teaching staff and mode of admissions of students
to the said College. We here by direct the Panjab University as also
the Dental Council of India to finalize the matter with regard to the
affiliation/approval of the proposed Dental College with such expedi-
tion as it renders it possible for it to start imparting education to
students from this Academic year. This writ petition, is, conse-
quentlv, in these terms, accepted with Rs. 5.000 as costs against the

respondent-University,
(Paras 81 to 8®)

(The Division Bench consisting of Hon’ble Mr. Justice M. S,
iberhan & Hon’ble Mr. Justice Harphul Singh Brar on 2lst April,
}991 referred the anbove noted cose to the Larcer Bench to decide an
important question of law and public importance are involved in this
writ petition and are Uikely to effect a large number of cases and even
earlizr judgment of frll bench will come uv for consideration, admitted
to Ful! Bench preferably; within the month of May. 1991 and directing
t,’_w Dental Council of India moy consider the case of granting provi-
.13310?;1.1 affiliation to the petitioner subject to the result of the Writ

etition, '
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The Full Bench consisting Hon’ble Mr. Justice S. S, Sodhi, Hon’ble
Mr. Justice J. L. Gupta & Hon’ble Mr. Justice V. K. Bali, on 30th
Muarch, 1992 gave their judgments herein  with regard to
the affiliation sought by the Christian Medchl_ College, Ludhiana, jor
its proposed Dental College and the conditions put-forth by th_e
Panjab University, Chandigarh, for the grant of it. Do these condi-
tions abridge or extinguish the rights guarcmteed under Article 30(1)
of the Constitution of India, being the point in issue and cleCzded_.t_he
case finally by majority, holding that the matter of grant_of affilia-
tion to the proposed Dental College, the Fanjab University acted
beyond its jurisdiction and in contravention of Article 30(1) of the
" Comstitution by prescribing conditions relating to appointment of
teaching staff and ‘mode of admissions of students to the said College,
and we hereby direct the Panjab University as also the Dental Council
of India to finalize the matter with regard to the affiliation/approval
of the proposed Dental College with such expedition as it renders it
possible for it to start imparting education to students from this
Academic Year, and accepting the petition in these terms with
Rs. 5,000 as costs against the respondent-University.)

Civil Writ Petition under Anrticles 226 & 227 of the Constitution
of India, praying that: —

(i) complete record of the case may kindly be summoned;

(i) a writ in the nature of Certiorari, quashing conditions (i),
(iit) and (iv) of the resolution dated 18th April, 1990 of the
Special Committee constituted by the Syndicate at its
meeting held on 24th February, 1990 as approved by the
Syndicate in its meeting held on 27th May, 1990, —vide para
20 of the said meeting, be issued;

(iit) respondent No. 2 may be directed to grant permission/
affiliation to the petitioner to start a Dental College uat
Ludhiana with effect from the Session 1991-92 without
imposing any condition which impinge upon its constitu-
tional guarantee of internal management and its rights
under Articles 29 and 30 of the Constitution of Indiaq,

(iv) in  the peculiar circumstances of this case this Hon’ble
Court may be pleased to issue any other appropriate writ,
order or direction that it deems fit:

(v) during the pendency of this writ petition the operation of
the impugned resolution of the Committee granting PToOvi-
sional affiliation as approved by the Syndicate may kindly
be stayed and the petitioner be allowed to start its Dental
College subject to the final result of ‘this writ petition or
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this Hom’ble Court may be pleased to pass any other

appropriate interim order that it deems fit;

(vi) issuance oj advance notices ic the respondents m:zder the
High Court Rules and Orders may kindly be dispensed
with,

(vii) filing of certified copies of Annexures may kindly be
dispensed with,

(viti) costs of the petition may kindly be awarded to the
petitioner.

Paramjit Singh Patwalia with Anil Malhotra, Anuj Raura, H. S.
Sethi and G. S. Gill, Advocates, for the Petitioner.

S. S. Kang, DAG Pb. for the State.
Anupam Gupta, Advocate, for the University.

JUDGMENT
S. S. Sodhi, J.

(1) The controversy here is with regard to the affiliation sought
by the Christian Medical College, Ludhiana, for its proposed Dental
College and the conditions put forth by the Panjab University,
Chandigarh, for the grant of it. Do these conditions abridge or
extinguish the rights guaranteed under Article 30(1) of the Consti-

tution of India, being the point in issue.

(2) The Christian Medical College, Ludhiana (hereinafter
referred to as “the College”), was established and is being adminis-
tered by Christians and is thus admittedly a minority institution in
terms of Article 30(1) of the Constitution of India.

(3) According to the petitioners, the principal object of the
College is to train, within a Christian environment, docfors, nurses
and other medical personnel, to achieve the highest possible standards
of professional service. It is to this end that the programming of
the students’ activities, within the College and Hospital, is directed.
In other words, the Management and maintenance of the College at
Ludhiana, in a “true spirit of Christian Service, ideals and principles,
in order to equip men and women for service, in the promotion of
health and the relief of suffering.”
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(4) Great emphasis was placed by the petitioners upon the fact
that the College was being run by iunds generated entirely on its
own with no government aid being sought or received by it. It
was, in this behalf, said that to begin with, the College and Hospital
was supported by funds received from the United Kingdom and
Ireland, but in later years, the Christian Church throughout the
World, particularly in the United States of America Germany,
Netherlands, Switzerland and the Common Wealth Countries, co-ope-

rated in the development of the college and Hospital, not only by
contributing funds, but also personnel.

(5) Giving the history of the college, the petitioners inform that
it was in the year 1881 that medical missionary work was started at
Ludhiana by the Green-Field sisters and other Associates who
organized the Health Care Education Service. Later, in the year 1893,
Dr. Edith Brown started the Northern Indian School of Medicine for
Christian Women. The object of this being the training of Indian
Nationals particularly, women for service in the field of medical
education and health care. This continued till 1952 when the Insti-
tution came to take on its present name of the Christian Medical
College.. This was done in order to open up admission to both men
and women students for its up-graded M.B.B.S. Course. Admissions
for this Course were made for the first time in the year 1953. Now
50 students are admitted to this Course each year. ‘Besides, this, the

College, also maintains a large and modern hospital with over 700
beds.

(6) Coming now to the present controversy, it was on Septem-
ber 22, 1988, that the Executive Committee of the College approved
the proposal to start a Christian Dental College at the Christian
Medical College Hospital, Ludhiana. This proposal was later also

approved by the governing body as its meeting held on September 23
and 24, 1988.

- (T) In ordér to start the Dental College, the College required
clearance from the Punjab Government, affiliation with the Panjab
University, Chandigarh and finally the approval of the Dental Council
of India. The petitioner, consequently wrote to the Punjab Govern-
ment seeking its permission to start a Dental College at Ludhiana
with 20 admissions pér year. This permission was granted to it by
the' letter of the Dire¢tor, Research and Medical Education, Punjab
of July 20, 1989 (annexure P/8).
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(8) At the same time, on December 16, 1988, the College also
wrote to the Panjab University, Chandigarh seeking its permission
for starting the B.D.S. Course from the next academic session,
(annexure P/2). The Vice-Chancellor of the University thereupon
constituted a committee to inspect the College and advice whether
affiliation could be granted to it. It may be mentioned here that the
College already has the requisite affiliation from the Panjab Univer-
sity, for its M.B.B.S. Course. On July 8, 1989, the Panjab University
wrote and informed the College of the setting up of the Committee
(annexure P/9). This committee inspected the premises of the
College on August 19, 1989 and submitted its report (annexure P/11),
to the effect that there was sufficient staff and accommodation
available for starting the B.D.S. Course with 20 admissions for the
First and Second Professional Examination. This report was then
put up before the Syndicate of the Panjab University as its meeting
held on December 16, 1989, where it was resolved that the Committee
be asked to spell out the precise needs for the Third and Final Pro-
fessional Examination of the proposed B.D.S. Course and to get evi-
dence and assurance {rom the College that such requirements would
be fulfilled on time. In pursuance of this decision Prof. Amrit
Tiwari, Convener of the Committee wrote to the college on January
9, 1990 (annexure P/13). asking that an assurance be given that the
requirements for the Third and the Final Professional Examination.
as laid down by the Dental Council of India, would be fulfilled
within the requisite time-frame. A very prompt response came from
the Coltege, on the very next ' day, that is, January 10, 1990. The
college wrote to the Vice-Chancellor of the Panjab University, con-
veying such assurance (annexure P/14). This assurance was again
reiterated.- in another letter written to the Panjab University on
January 22. 1990 (annexure P/15).

(9) An  exchange of correspondence then ensued between the
Panjab University and the petitioners with the former seeking further
information regarding the proposed Dental College and the petitioners
furnishing it (annexure P/16 to 21). The Panjab University, there-
after, at its meeting held on February 24, 1990, comstituted a Com-
mittee under the chairmanship of Dr. P. N. Chhuttani, former Director
of the Post-Graduate Medical Institute for Researeh and Education.
Chandigarh to examine the information received from the petitioners
for the grant ef permission to start a new Dental College (armexure
R/3). This committee invited the petitioners for diseussion and' the
meeting took place on March 27, 1990. There various matters were
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discussed including, admission fees; appointment of teachers and
their pay-scales. The Committee, thereafter decided that the infor-
mation and clarification provided on these and other matters be put
up before the Panjab University Syndicate (annexure R/4).

(10) There was another meeting between the Committee appointed
by the Panjab University Syndicate and the petitioners on April 18,
1990, after which, as the minutes of this meeting, (annexure P/23)
reveal, the Committee recommended that if the petitioners accepted
the conditions, menticned therein, and fulfilled them in time, provi-
sonal affiliation may be granted to the proposed Dental College and
it be made regular in course of time. The minutes of this meeting
and the conditions incorporated therein. were considered by the
Panjab University Syndicate at its meeting held on May 27, 1990.
when the recommendations of the Committee, as contained in
annexure P/23, were accepted with minor modifications (annexure
P/24).

(11) Some of the conditions laid down by the Panjab University
for grant of provisional affiliation, were however not acceptable to
the petitioners; these being, with regard to: —

(a) the qualifying test for admission to the proposed Dental
College;

(b) the fees to be charged from students: and

(¢) the appointment and pav scales of members of the staff.

(12) The petitioners consequently addressed a letter to the Panjab
University, in this behalf, on September 21, 1990 (annexure P/25).
mentioning therein not only its objections to these conditions, but
also their reasons for it. This letter was considered by the Com-
mittee constituted by the Panjab University Syndicate at its meeting
held on February 8, 1991, whereas. its minutes (annexure R/5) show,
the Committee regretted its inability to recommend the starting of
the proposed Dental College “in the context of an utterly unsatisfac-
tory response from the C.M.C. governing body.” These minutes
were then considered at the meeting of the Panjab University Syndi-
cate held on February 23, 1991. The Svndicate asked the Committee
to hold another meeting with the petitioners to discuss the conditions
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relating to appointment of staff; reservation policy; entrance test;
pay-scales of teachers and fees to be charged. Three members of the
Syndicate were also put on this Committee as special invitees
(annexure R/6). In pursuance of this decision, another meeting
took place between the Cominittee and the petitioners on March §,
1991, but to no avail, as the differences between them, on the condi-

tions for provisional affiliation, could not be narrowed down
(annexure R/7).

(13) In order to clarify its position with regard to the conditions
laid down by the Panjab University for granting provisional affilia-
tion to the proposed Dental College, the petitioners wrote another
letter to the University on March 11, 1991 (Annexure R-8). This
was considered by the Committee at an urgent meeting held on
March 15, 1991, but this communication too was rejected as “vague and
evasive” (annexure R/9).

(14) The last meeting that took place between the Committee and
the petitioners was on April 1, 1991, but it appears that on that
occasion too, the differences between them persisted and this is what
then led the petitioners to move this Court, in writ proceedings,

(15) It is the case of the petitioners that the conditions sought to
be imposed by the Panjab University for granting affiliation to the
proposed Dental College impinge upon the rights granted and guaran-
teed to Minority Instructions under Article 30 of the Constitution of
India and are, therefore, illegal and hence unforceable. The
respondent-University, on the other hand, asserts that the “impugned
conditions are eminently reasonable, regulatory measures meant to
ensure excellence of education in the proposed Dental College and
to make the College an effective vehicle of education. The impugned
action/conditions are fully in consonance with Articles 29 and 30 of
the Constitution as also Section 27 of the Panjab University Act.”

(16) The right of minorities, in terms of Article 30(1) of the
Constitution of India, to establish and administer educational institu-
tions of their choice, is indeed well-recognized and this right is not
confined to the establishment of institutions for teaching merely
their own religion, language or culture. but extends also to imparting,
general, secular, technical and professional education. In other
words, their choice, in this behalf, is wide and unlimited. The object
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of Article 30(1), as was said, in re : Kerala Education Bill-1957 (1),
being to enable the children of minorities to go into the World fully
equipped. Of undoubted relevance, in this context are the views
expressed in the Nine-Judge Constitutional Bench judgment of the
Supreme Court in The Ahmedabad St. Xaviers College Society and
another etc. v. State of Gujarat and another (2), with regard to the
scope and ambit of Article 30(1) of the Constitution of India. Chief
Justice Ray, (speaking for himself and Palekar, J.), attributed the
real reason for Article 30(1) to; “—— the conscience of the nation that
the minorities, religious as well as linguistic, are not prohibited from
establishing and administering educational institutions of their choice
for the purpose of giving their children the best general education to
make them complete men and women of the country. The minori-
ties are given this protection under Article 30 in order to preserve
and strengthen the integrity and unity of the country. This is in the
true spirit of liberty, equality and fraternity through the medium of
education. If religious or linguistic minorities are not given protec-
tion under Article 30 to establish and administer educational insti-
tutions of their choice, they will feel isolated and separate. General
secular education will open doors of perception and act as the natural
light of mind for our countrymen to live in the whole.”

(17) The Hon’ble Judges, however, hastened to add, “The right
conferred on the religious and linguistic minorities to administer
education institutions of their choice is not an absolute right. This
right is not free from regulation. Just as regulatory measures are
necessary for maintaining the educational character and content of
minority institutions similarly regulatory measures are necessary for
ensuring orderly, efficient and sound administration. Das C.J., in the
Kerala Education Bill Case 1959 S.C.R. 995 (A.LR. 1958 S.C. 956)
summed up in one sentence the true meaning of the right to adminis-
ter by saying that the right to administer is not the right to mal-
administer. '

(18) The point next to emphasise is that there is no fundamental
right of any minority institution to the grant of affiliaticn to any
University, course or other body. The right of minorities to establish
and administer educational institutions and to obtain affiliation for

(1) ALR. 1958 S.C. 956.
(2) AIR. 1974 S.C. 1389,
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them are two clearly separate and distinct matters. Affiliation to a
University, as was observed by C.J., Ray, in The St. Xaviers College
case (supra), “really consists of two parts. One part relates to syllabi,
curricula courses of instruction, the qualifications of teachers, library,
laboratories, conditions regarding health and hygiene of students,
management of institutions. It relates to administration of education
institutions.”

(19) “With regard to affiliation, a minority institution must
follow the statutory measures regulating educational standards and
efficiency, the prescribed courses of study, courses of instruction and
the principles regarding the qualification of teachers, educational
qualifications for entry of students into educational institutions
etccetera.”

(20) “When a minority institution applies to a University to be
affiliated, it expresses its choice to participate in the system of general
education and courses of instruction prescribed by that University.
Affiliation is regulating courses of instruction in institutions for the
purpose of co-ordinating and harmonising the students of education.
With regard to affiliation to a University, the minority and non-
minority institutions must agree in the pattern and standards of
education. Regulatory measures of affiliation enable the minority
institutions to share the same courses of instruction and the same
degree with the non-minority institutions.”

(21) After referring to the earlier judgment of the Supreme Court
in State of Kerala v. Very Rev. Mother Provincial etc. (3), it was
further observed. “—Affiliation mainly pertains to academic and
educational character of the institution. Therefore. measures which
will regulate the courses of study. the qualifications and appointment
of teachers, the conditions of emplovment of teachers, the health and
hygiene of students, facilities for libraries and laboratories are all
comprised in matters germane to affiliation of minority institutions.
These regulatory measures for affiliation are for uniformity, efficiency
and excellence in edrcational conrses and do not violate anv funda-
mental right of the minority institutions nunder Article 30.”

(22) Tn a similar vein are the observations of Jaganmohan
Reddy. J. (speaking for himself and Alagiriswami, J.) “The right of

(3) ALR. 1970 S.C. 2079,
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a linguistic or religious minority to administer educational institu-
-tions of their choice, though couched in absolute terms has been held
by this Court to be subject to regulatory measures which the State
might impose for furthering the excellence of the standards of
education——",

(23) Further, it was said, “The right under Article 30 cannot be
exercised in vacuo. Nor would it be right to refer to affiliation or
recognition as privileges granted by the State. In a demoeratic
system of Government with emphasis on education and enlightenment
of its citizens, there must be elements which give protection to them.
The meaningful exercise of the right under Article 30¢1) would and
must necessarily involve recognition of the secular education imparted
by the minority institutions without which the right will be a mere
husk. This Court has so far consistently struck down all attempts
to make affiliation or recognition on terms tantamount to surrender
of its rights under Article 30(1) as abridging ar taking away those
rights. Again as witheut affiliation there can he no meaningful
exercise of the right under Article 30(1). the affiliation to be given
should be consistent with that right. nor can it indirectly try to
achieve what it cannot directly do.—"

(24) A similar exposition of the legal position is provided by
H. R. Khanna. J.,, “No institution can claim affiliation or recognition
until it conforms to a certain standard. The fact that the institution
is of the prescribed standard indeed inheres in the very concept of
affiliation or recagnition. It is, therefore, permissible for the authority
concerned to prescribe regulations whieh must be complied with
before an institution can seek and retain affiliation and recognition.
Question then arises whether there is any limitation on the prescrip-
tion of regulations for minority educational institutions. So far as
this aspeet is concerned, the authority prescribing the regulations
must bear in mind that the Constitution has guaranteed a funda-
mental right to the minorities for establishing and administering
their educational institutions. Regulations wmade by the authority
concerned should not .impinge upon that right. Balance has. there-
fore, to be kept between the two objectives, that of ensuring the
standard of excellence of the institution and that of preserving the
right of the minorities to establish and administer their educational
institutions. Reculations which embrace and reconcile the two
objectives can be considered to be reasonable”
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(25) Further, “—It is, not however, permissible to prescribe
conditions for recognition or affiliation which have the effect of
impairing the right of the minority to establish and administer their
educational institutions. Affiliation and recognition are, no doubt,
not mentioned in Article 30(1), the position all the same remains that
refusal to recognize or affiliate minority institutions unless they (the
minorities) surrender the right to administer those institutions would
have the effect of rendering the right guaranteed by Article 30(1) to
be wholly illusory and indeed a teasing illusion. It is, in our opinion,
not permissible to exact from the minorities in lieu of the recognition
or affiliation of their institutions a price which would entail the
abridgement or extinguishment of the right under Article 30(1).—"

(26) An identity of views is also clearly discernable in the obser-
vations of Mathew. J., “—Recognition or affiliation creates an interest
in the university to ensure that the educational institution is main-
tained for the purpose intended and any regulation which will
subserve or advance that purpose will be reasonable and no educa-
tional institution established and administered by a religious or
linguistic minority can claim recognition. That is the price of reco-
gnition or affiliation, but this does not mean that it should submit to
a regulation stivulating for surrender or a right or freedom guaranteed
by the Constitution, which is unrelated to the purpose of recognition
or affiliation...... »

(27) The picture that thus emerges is that it is now settled law
that minorities have the right to establish and administer educational
institutions of their choice, but this right is not an absolute one. It
is subject to regulatory measures necessary for ensuring excellence
of education and orderly, efficient and sound education.

(28) In other words. the right of minarities to administer their
educational institutions is to be tampered with regulatory measures
to facilitate smooth administration.

(29) As regards affiliation, there is no fundamental right  of
rainorities for the grant of it and they must consequently follow the
prescribed regulations concerning educational standards; qualifica-
tions of teachers; and the like, but, at the same time, recognition or
affiliation cannot be denied on terms, which would tantamount to
surrender by mincrities of their constitutional right to administer
their educational institutions.
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(30) Turning now to the dilterences between the Panjab Univer-
sily and the petitioners cn the issue or auiliation iur the proposed
Dental Coliege, there 1s, in the wrsi instance, the matter or appoint-
ment ot teachers, that is, Irofessors, [leaders, Lecturers and
Demonstrators,

(31) There are two aspects vi the appoiniinent oi teachers one;
their quaiifications, and, the other being their mode ol appointment.
The Panjab University insists and the petitioners accept that the
qualitications lor Proiessois, Readers and Lecturers be, as prescribed
py- the Dental Council or inaia. Where, however, the parties disagree
on, is thke mode of their appointment. According to the Fanjab
University “ihe mode oi appomiment of teachers; at various levels
niust be in accordance with the procedure/norms faid down by the
Panjalb University from time to time.” The pelitioners construe this
as an invasicn upon their right to choose their own teachers and
thereby brand this condition as impringing upon their rights under
Article 30(1) of the Constitution,

(32) It would be relevant here to consider the counstitution of
the Selection Commiitee, as per the procedures laid down by the
Panjab University The prescribed composition of the Selection
Committee, being as under: —

(1) For appuintment of Principal :
(i) President of the Managing Committee/Director.
(ii) A nominee of the Manhaging Committee.
(iii) Twe nominees of the Vice-Chancellor.
(iv) Three distinguished medical scientists.

(2) For apprintment of Professor :

(i) ‘President .of the Managing Committee/Director, or his
nominee.

(ii) Principal.

(iii) Two nominees of the Vice-Chancellor.
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(1v) ‘Lhree suwjecCt experis oul ul the panei suggesied by the
Vice-Chancellor,

(3) For appomiinent of Leaders/Leciurer .

(i) Iresident of the Mauaging Couunittee; Director, or his
nomniinee,

{ii) Principal,

(ili) Head of the concerned Department, if he is of a pro-
fessorial level. in case there is no Frofessor in the
Department, one Senior I'roiessor from the College in
his place.

(iv) Two nominees of the Vice-Chancellor.

(v) Two subject experts out of the panel suggested by the
Vice-Chancellor.

(33) According to Mr. Anupam Gupta, counsel jor the Panjab
University, after selection is made by the Selection Committees, so
constituted, there is no requirement for any reference to the Vice-
Chancellor or approval of the University Semnate or Syndicate.

(34) Tt will be seen that in the matter of selection of teaching
staff, the dominant role goes to persons other than those belonging
1o the petitioners, in that, out of a Committee of seven for selection
of Principal, Professors and Lecturers, only two would be from the
petitioners for the first two posts and three for the Lec-
turers post. This clearly runs counter to the right of administration
and management guaranteed to the minority institutions under
Article 30(1) of the constitution as also binding judicial precedent in
D.AV. College, Jullundur v. The State of Punjab and others (4).
The court had occasion there to consider the validity of the provi-
sions of Section 17 of the Guru Nanak Dev University Act, 1969,
which provided that the staff initially appointed shall be approved
by the Vice-Chancellor of the University and all subsequent changes
shall be revorted to the University for the approval of the Vice-
Chancellor. Tt was held, that, “there was no possible justification in

(4) AIR, 1971 S.C. 1737.
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these provisions which decidedly interfere with the rights of manage-
ment of the petitioners Colleges. These provisions cannot, therefore,
be made as conditions of affiliation, the non-compliance of which
would involve dis-affiliation and consequently they will have to be
struck down as offending Article 30(1).”.

(35) A somewhat similar question arose in The St. Xaviers College
case (supra) too. Section 33(a) (1) (b) of the Gujarat University Act,
1949 provided that for the recruitment of Principal and members of
the teaching staff, there would be a Selection Committee of the
College which, in the case of recruitment of Principal, would consist
of a representative of the University nominated by the Vice-
Chancellor and in the case of recruitment of the members of the
staff, of a representative of the University, nominated by the Vice-
Chancellor and the Head of the Department, if any, for the subjects
taught by such persons. It was held that these provisions abridged
the right of the religious minority to administer education institutions
of their choice. Mathew, J. in this behalf, observed, “It is upon the
Principal and teachers of a college that the tone and temper of an
educational institution depend. On them would depend its reputa-
tion, the maintenance of discipline and its efficiency in teaching. The
right to choose the Principal and o have the teaching conducted by
teachers appointed by the management after an over all assessment
of their outlook and philosophy is perhaps the most important facet
of the right to administer an educational institution. We can per-
ceive no reason why a representative of the University nominated
by the Vice-Chancellor should be on the Selection Committee for
recruiting the members of the teaching staff, So long as the persons
choosen have the qualification prescribed bv the University. the choice
must be left to the management. That is part of the fundamental
right of the minorities to administer the educational institution
established by them.” Khanna, J. too expressed the same view by
saying— “— — — a law which interferes with a minority’s choice
of qualified teachers or its disciplinary contrnl over teachers and
other members of the staff of the institution is void as being vinla-
tive of Article 30(1). Tt is, of course, permissible for the State and its
educational authorities to prescribe the qualifications of teachers,
but once the teachers possessing the requisite qualifications are select-
ed bv the minorities for their educational institutions, the State
wovld have no right to veto the selection of thnse teachers. The
selection and appointment of teachers for an educational institution
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and the minorities can plainly be not denied such right of selection
and appointment without infringing Article -30(1) e. ——”

(36) Counsel for the Panjab University, on the other - hand,
sought to canvass the contrary proposition by seeking to press:in-aid
the judgment of the Supreme Court in Re : Kerala Educalion Bill—
1957 A.LR. 1658 S.C, 956. There, clause-10 of the Bill provided that
government could prescribe the qualifications for teachers of all
government or private-aided schools, selection of teachers vwould then
be made by the State Public Service Commission on the basis thereof
and appointments of teachers to all Schools would, thereafter ‘be
made in accordance with this selection. This provision was up-held.
This rationale, it was thus argued rendered it permissible [or the
Panjab University too, to prescribe not only the qualifications. Hut
also the mode of appointment of teachers for the proposed Dental
College.

(37) Reference was next made to All Bihar Christian Schools
Association and another v. State of Bihar and others (5). The Court,
in this case, up-held the Provision of the Bihar Non-Giovernment
Secondary Schools (Taking over of Management and Control) Act,
1981. which provided that qualifications for teachers would: be -laid
down byv the State Government and the Managing Committee of the
Minority Secondary School shall appoint teachers thereafter, with
the concurrence of the School Service Board: constituted vndef the
Act. Counse!l for the petitioners sought to read this as an authority
for the proposition that the Panjah University was not-only compe-
tent to lav down the qualifications, hut alse prescribe the mode. as
had been done in the present case, of selection of teachers for the
proposed Dental College.

(38) The All Bihar Christian School Assaciation’s Case (supra)
cannont lend itself to the inferpretation .as was sought te he put upon
it bv the counsel for the respondent-tniversity. when regard is had
to the proviso to the relevant provision of the Act. namelv: Section
18. which. in the matter of the grant of approval for appointimentsiof
teachers. restricted the power of the Schoal Service Board to scruti-
nize iust two matters. namely: the -qualifications of the teachers
selected for appointment and compliance with the rules laid .dewn
bv Cavernment with regard to the manner of making-avoointments

(5) ATR. 1988 S.C 305,




133

Christian Medical College, Ludhiana v. The State.of Punjab and others
(S. S. Sodhi, J. L. Gupta & V. K. Bali, JJ.)

and no more. In other words, the selection of teachers lay entirely
with the minority institutions. This case cannot, therefore, provide
any support to the proposition canvassed by the counsel for the
respondent-University.

(39 As regards the Kerala Education Bill—1927 case (supra), it
must, in the first instance, be borne in nind that there is no discus-
sion to be found there on the State Public Service Comniissicn making
selection of teachers for unaided institutions. Further and more
important. in this context, is the opinion expressed by 1. Ii. Khanna, J.
in The St. Xaviers College case (supra) where. it was observed,
“— -~ The opinion expressed by this Court in Re : Kerala Education
Bill case (supra) was of an advisorv character and though great
weight should be attached to it because of it persuasive value, the
said opinion cannot override the ovinion subseqvently expressed by
this Court in contested cases. It is the law declared by this Court in
the consequent contested cases which would have a hinding effect.
The word “as at present advised” as well as the preceding sentence
indicate that the view expressed by this Court in Re : Kerala
Education Bill in this respect was hesitant and tantatie and not a
final view in the matter. Tt has been pointed out that in Re: Levy
of Estate Duty (6), Spens. C. J. veferred to an ohservation made 1n
the case of Attorney General of Ontaric v. Attorney General for
‘Canada (7), that the advisory opinion of the Court would have no
more effect than the opinion of the law officers.———”

(40) Tntrusion into the prohibited field of constitutional guaran-
tees under Article 30(1) of the Constitntion thus stands out in bold
relief in the respondent-University insistine upon appointments to
the teaching staff for the proposed Dental College being made as
per the mode of appointment approved by it. This condition offends
Article 30(1) of the Constitution and is therefore, clearly contrary
to Jaw and thus unenforceable.

(41) The respondent Universitv is, however. on much firmer
ground in the matter of the pav-scale of the feaching staff of the
provosed Dental College. The condition. that it insists upon the
petitioners’ accenting for the grant of affiliation bheing that Tro-
fessors. Readers. Lecturers and Demonstrators ~must be given the

(6) 1944 R.CR. 317 (ALLR. 1944 F.C. 73)
(7 1912, A.C. 571,
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U.G.C. Pay-scales, as revised from time to time; these pay-scales
being exclusive of non-practising allowance or there must be per-
‘mission for private practice,

(42) It was, no doubt, sought to be argued on behalf of the
petitioners that pay-scales of teachers are part of the conditions of
service ol teaching staff of minority institutions as they fall within
the domain of management and administration and this being so no
interference, by the respondent-University could be permitted in
this field but a clear answer to this is, however, provided by the
judgment of the Supreme Court in  Frank Authony Public School
Employees’ Association v. Union of India and others (8). The matter
there concerned pay-scales of teachers in the context of the Delhi
School Education Act, 1973 which made provision for the terms and
conditions of service of employces of recognized private schools.
These provisions were, however, specifically made in applicable to
unaided minority schools, A plea of discrimination was raised by
the teachers of the ¥Frank Authony PPublic School, New Delhi—an
unaided minority institution on the grounc that their pay-scale fell
tar short of those of the teachers of recognised private schools in
Delhi. 1t was contended on behalf of the teachers that the provi-
sion, excluding the school from the purview of the Act. violated the
equality clause under Article 14, while the school. on its part,
sought cover under Article 30 (1). In dealing with this matter, the
Court observed, “——The excellence of the instruction provided
by an institution would depend directly on the excellence of the
teaching staff. and in turn, that would depend on the quality and
the contentment of the teachers. Conditions nf service pertaining to
minimum cualifications of teachers, their salaries, allowances and
other conditions of service which ensure security. contentment and
decent living standards to teachers and which will consequently
enable them to render better service to the instifution and the
pupils cannot surely be said to he violative of the fundamental
right gusranteed by Art. 30 (1) of the Constitution——" Tt was
accordingly held that the provisions of Section 10 of the Act, which
prescribed the scales of pay and other allowances. payable to
teachers, was a pernissible regulation. which in no way, detracted
from the fundamental rights guaranteed under Article 30 (1) of the
Constitution to minority institutions to administer their educational
institutions. Section 12 of the Act, therefore. to the extent to which
it made Section 10 inapplicable to unaided minority institutions,

(8 AIR. 1987 SC. 311.
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was uhus wscriminatory, In other words, the teacheis ol the fran.
Anwnony behooi were also held enlilled w the sdrme condulions o
service as teachers . recognizeu Privaie schoots auu uus mdgdate
of the Legislatule was not, w1 any way, held to pe violuauve o1
Article SU(L) ot the constitution.

(22-A) Sudh thus being the clear esposition oy the iaw, on the
subject, there can be no escape frows the conciugiop hat 1L was
well-within the jurisdicgon 0f the respondeul-umiversiyy o unpuse
the condition that pay-scales ot teachers ol ihie puoposed wvUentai
College would be as per the U.G.C. scalgs, as revisgd ilowl ame Lo
time. We are inlornied that similar scales ol pay awe appucaple tuv
other institutions wo. 1L so, this would alsy lcad o uniornuly i
the matter o1 pay-scales and even otherwise, it is, on the tace of it
in the interests of the minority institutiggs ilseli, asmucn as, ..
would help attract the best talent available for appuinunent as
teachers. ‘l'his i, however, not to be construed as var or prolubi-
tion to the petitioners grauniing to their teachers pay-scales and other
facililies which nay be even better than those recommenuea Dy the
University Grants Commission.

(43) This now brings us to the next point of disrerence between
the petilioners and the respondent-Uuniversity, natuely; ithai par-
taining to admissions. The condition laid down by the FPunjab
University, in this behall, peing, *“the mwode of admissions to the
B.D.S. Degree Course by the proposed Dental Coliege should be
strictly based on the Pre-Medical Test (PMT) held by the Fanjab
University.” This condition, the petitioners consirue as impinging
upon their right of internal management and otherwise too as being
totally unjustified.

(44) It would be pertinent to recall here that earlier too, a
similar controversy had arisen between the Panjab University and
the petitioners on the mode of admissions to the M.B.B.S. Course .on
January 20, 1986, it was resolved at the meeting of the University
Syndicate that from 1986 onwards, admissions to the M.B.B.S. Course
would be made on the basis of the Pre-Medical Entrance Test con-
ducted by the University. A letter to this effect was then addressed
to the petitioners on February 20, 1986. This letter, as also the
resolution of the Syndicate of January 20, 1986 was challenged by
the petitioners in writ proceedings under Article 32 of the Consti-
tution. In the first instance, the Supreme Court, by an interim
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order. permitted the petitioners to make admissions to the M.B.B.S.
Course on the basis of their own tesi, beiore ultimately allowing the
writ petition on April 24, 1990, The order uv: the supreme . Court
reads as under :—

“This writ petition is delinked from the other matter in the
list.

We have heard Mr. A. k. Sen appearing on behalf of respon-
dent No. 1. In view oi the communication dated srd
March, 1989 irom Shri Joginder Singh, nominee of the
Vice-Chancellor of the University oi Punjab and in view
of the siand taken un DLehalf of the FPanjab University
and when the cinority character of this college is not
disputed, the decision of the Syndicate dated 11th March,
1987, need not be given effect to. e order accordingly.
The writ petition is disposed of in these terms. There
will be no order as to costs.”

(45) Anamolous consequences would inevitably follow il in the
face of this order, the condition; that admissions to the B.D.S.
Course must be only as per the PPanjab University Pre-Medical
Entrance Tést, is sustained. Tt would mean that for 50 admissions
to its M.B.B.S. Course, the petitioners can and will hold their own
Entrance Test, but would be obliged to [vllow arother Mest for the
20 admissions of its Dental College—a situation patently marked by
lack of any reason or logic to justify it. In this context, it also
deserves not that the Entrance Test by the petitioners for the
M.B.B.S. Course has never been adversely commented upon nor its
standard or fairness ever questioned. What is more, there has never
been any suggestion even, of any mal-administration by the peti-
tioners, in the matter of admissions to their M.B.B.S. Course. The
reason in support of the condition that admissions be only on the
basis of the Panjab University Pre-Medical Entrance Test, it appears
being, as stated in the minutes of the mecting of the Dr. P. N.
Chhuttani Committee of April 1, 1991 namely; “consistent with its
general policy relating to admissions to professional course and
some other prestigious academic programmes the Syndicate had
decided that the mode of admission to the B.D.S. Negree Course at
the proposed Dental College shorld be strictly based on the *Pre-
Medical Test (PMT) conducted hy the Panjab University “The in-
trinsic flaw in this reasoning, in so far as it concerns the peti-
tioners, speaks for itself,
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{40} 'The matter at any rate, now stands setiled by the Supreme
Court in St. Stephen's College v. The Unwersity of Deiiii (9). By
two circulars issued in June 198, the University or Delhi directed
St Stephen College to -admit studenis on.the. basis ol perceniage ot
marks secured by them in the qualilying examination and to com-
plete the admissions by the specilied date. (i was held tnai the
St Stephen College was not bound by the impugned circulars of
the University. 1 being observed in thig behali, “The right to
select. studenis for admission is a part ol adunnistration, it is indeed
an important facet of administration. ’'ifhis power also could. be re-
gulated but. the regulation must be reasonable jusi like any other
regulation. It should be conducive to the weliare oi the minority
stitution or for the betterment of those who resort to it—"

(47) It [ollows, therefore, that the condition scught to be impos-
ed upon the petitioners by the Panjab University ihat. admissions to
the B.D.SS. Degyee Course of the proposed Dental College must be
on the basig of its Pre-Medical Entrance Test, consiitutes an un-
warranted inread into the prohibited arena of the constitutional
guarantees . under Articles 30 (1),0f the Constitution and cannot,
theretore be sustained. Finallv, there is the maiier of fees that can
be charged from students admitted to.the proposed Dental College.

_ (48) : There is no dispute heiwecn the parties that the [ees pay-
able by students admitted to. the proposed Dental College would be
Rs. 6950 per annum. That the petitioners-object. to-is, the further
condition .that:there would be no change in these fees [op five years,
following - the First Years Admission and. even thereafter no change
shall be made except with the prior- permission of the Panjab
University.

(49) The unreasonableness of the-condition that no increase in
‘fees shall be made for five years. stands writ large. Living in an
environment of even-rising prices and expenses, such a condition
cannot but be held to be wholly untenable and devoid of any justi-
fication, in support. Indeed, it must be recognized and accepted that
fees too must be raised in keeping with the rising cost of living
and administration and other expenses of running a Medical College.
It- deserves to be stressed here that the uvetitioner is an unaided
minority ingtitution. The Panjab University rightly insists that it

(9 LT, 1991 (4) S.C. 548,
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must maintain standards of excellence and lor thai purpose ihe
peiitoners have to contorm io the prescriped requurctaents ol a
miodern teaching college with suitabic equiptuient and qualitied
teachers, neither of which are, in any manner, inexpensive comimos
dities, As discussed earlier, there is also a justitiable insistence on
ihe part of the runjab University that the pay-scales of teachers be
nol less than the level prescribed by it, but yet the University
specitically now seeks to disallow counter-balancing ihe {freguent
revision in pay-scales and other increases in expenses, by an inerease
of lees too, Keeping all these factors in mind, how can it be justi-
fied that the fees ol students, admitted to the Dental Course must
remain stutlic for iive years 7 "'This condition, imposed by the Panjab
University that there shall be no increase i tees lor live years
caunot, therefore, be allowed o stand. '

(64) The main diiterence between ihe parties s wilh regard lo
the other limb of the condition imposed, namely,; thal any increase
ol fees must be with the prior approval of the Panjab University.
support {or this was sought from the judgment oy the Supreme
Court in The All Bihar Christian Schools case (supra), where, by
section 18(g) of the Act, it was provided that only such iees shall
;e charged from the students as are prescribed by the State Govern-
meni and no higher fees shall be charged except with the prior
approval of the Stale Government, In seeking to justify this clause,
it was pointed out in the counter-attidavit, filed on behalf ol the
State Government, that education upto Matriculation was free and
therefore no fee was charged and it was consistent with the general
policy, thay the State had made it a condition of recognition of a
minority scljool, that fees shall be charged as prescribed by the State
Government and the charging of higher fees must be with the prior
approval of the State Government. It was held that this provision
was regulatory in nature and it would not be in the interests of the
minority schools to charge higher fees and if the Managing Committee
found that circumstances existed to charge higher fees to meet the
needs o/ the institution, it may place the necessary facts and cir-

cumstances before the State Government, which the State Govern-

ment would consider while deciding the question of granting such
permnission,

(51) The point to note here is that The All Bihar Christian
Schools case (supra), dealt with the provisions of an Act which
also provided for the -creation of a fund for payment of salary and
allowances to teachers and employees .and for other expenses of the

-
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school. It was through this fund that aid was thus being provided
to the schools taken over by the State Government. It was, in this
context, that the Supreme Court up-held the condition that charging
of higher fees would be subject to the prior approval of the State
Government., This is what provides that distinguishing feature from
the situation with the petitioners. As mentioned earlier, the Peti-
tioner is a wholly unaided minority institution. It already runs the
M.B.B.S. Course for which 50 students are admitted every year. No
such condition of prior approval of the University with regard to
the fees, to be charged from them, has been imposed. It would
again the anamolous, in this context, for such a condition to exist
with regard to only the 20 students to be admitted to the proposed
Dental College. There is, at any rate, no reason to assume that any
increase in fees, by the petitioners, would not be reasonable and
based upon the increase in the price index and other essential
expenses. It would, at any rate, be open to the Panjab University
to intervene and insist upon the fees to be charged from the
students, to be brought down to a justifiable level, if the petitioners
were to charge such higher fees as would shock its conscience or
are otherwise unreasonable.

(52) The applicability of different considerations in the case
of the unaided minority institutions is alsc indicated in Re. The
Kerala Education Bill (supra), where the provisions of Clause-20
of the Bill, which pre-emptorily required that no fees should be
charged for tuition in the primary classes, was held to be contrary
to law. It was held that in the absence of a provision, such as that
in Clause-9. which applied to aided schools only. that the State
Government would make good the loss. the imposition of this
restriction against collection of fees from anv pupil in the primary
classes, as a condition for recognition, would make it impossible
for an educational institution, established by a minority community,
to be carried on. Clause-20 was thus held to infringe the funda-
mental rights of minority communities in respect of recognized
schools to be established, after the commencement of the said Bill.

(53) We are, therefore, unable to sustain the condition that
there must be prior approval of the Panjab University for any in-
crease in fees, that the petitioners may, on any future date, deem
fit to impose. In saying so, we repeat that it would, of course, be
open to the University to intervene in the matter if the increase in
fees is schockingly unwarranted or patently unreasonable,
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(54) It will thus be seen that except in the matter of the condi-
tion pertaining to the pay-scale of teachers of the proceed Dental
College, the other requirements put-forth by the Panjab University
for the grant of affiliation, namely; with regards to the mede of
appointment of teachers; admissions of students and fees, clearly
constitute unwarranted interference with the constitutional rights
granted to the petitioners, being 2 minority educational institution,
under Article 30(1) of the Constituton. These conditions cannet,
therefore, be allowed to stand in the way of the petitioners, being
granted affiliation to the Panjab University as sought by it.

(55) It is indeed unfortunate that on account of the avoidable
hurdles placed in its way by the Tanjaly University, the starting of
the proposed Dental College has hcen unduly delayed. The
University, on the recommendations of the Committee constituted
by it, persisted in insisting upon conditions, which were patently
illegal and against the protection provided to religious minorities
as enshrined under Article 30(1) of the Constitution of India a3
also against the mandate of law pronecinced by the Apex Court in
The St. Xaviers College case (supra) in 1374 and followed ever
since for over a decade-and-a-half now. Thiz was indeed un-
warranted. We cannot, however, put the clock back and
compensate the loss to the petitioners and the nation of the
services of as many as 20 Doctors during the last vear. We. however,
obviously can and do hereby direct the Panjab Tiniversity as . also
the Dental Council of India to finalise the matter with regard to
the affiliation approval of the proposed Dental College, with =ueh
expedition that it renders it possible for it to starvt imparting cduca-
tion to students from this academic vear.

86) This petition must thus succced and is accorgingly hereby
accepted. We further direct the respondent-University to pay
Rs, 5,000 as costs to the petitioners.

Jawahar Lal Gupta, J.

57) The lucid and elaborate judrment recondod - 5. 5. Sndhi,
J., obviates the necessity of noticing the facts and various decisions
cited at the Bar. Further, the fact that Rali. ], agreas with the
conclusions recorded by Sodhi, J.. renders a detailed review of 'the
case Jaw wholly unnecessary. Tt would sufice to vecord a few -ve-
servations that I have.
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(58) The first question posed for the consideration of the Fuil
Bench relates to the right of the petitioner:to select. its teachers. '1t.
objects to the right of the University to lay down-the constitution
of the selection Committee. ‘More particularly, an objection has
been raised with regard to the nominees of the Vice-Chancellor and
the Subject Experts.

(59) In the Kerala Education Bill, 1957, AIR. 1958 S.C. 956, the
Bench of seven Judges- considered the validity of Clausc 11 which,
as noticed by their Lordships, provided that “the Sehool -authorities
cannot appoint a single teacher of their choice, but musi appoint
persons ovt of the panel settled by the Public Service: Commission.”
The Court while considering the provisien observed thus—

“Likewise  Cl. 11 takes away avn obviews:item of management,
for the manager cannot appeint anv teacher at all except
out of the panel to be prepared by the Fublic Service
Commission. which apart from the gwestion of its power
of taking up such duties, wmway not te gualiffed at all
to select teachers who will be accontdble to religious
denominations and in particvlar such-Cl. (2)% of that
clause is objectionable for it thrusts upon edwcational in-
stitutions of religious minorities teachers of Scheduled
Castes who may have nc knowledge of the temets of their
religion and mav be otherwise weak educationally.
Power of dismissal, removal, reduction in rank or suspen-
sion is an index of the right of management and that is
taken away by Cl. 12 (4). "These are, no doubt,
serious inroads on the right of administration and appear
perilously near violating that right. But considering that
these provisions are applicable to all educational institu-
tions and that the impugned parts of Cls. 9, 11 and
12 are designed to give protection and security to the ill
paid teachers who are engaged in rendering service to the
nation and protect the backward classes. we are prepared.
as at present advised, to treat these rlanses 9. 11 (2) and
12(4) as permissible regulations which the State max
impose on the minorities as a condition for granting aid
to their educational institutions.”

(60) Thus, even though Cl. 11 constituted a serious inroad
was yet upheld as a permissible regulation which the State may
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impose on the minoritics. No doubt there was a departure in
St. Xaviers Colleye v. State of Gujarat, AIR 1974 S.C. 1389. The
dictum in Kerala Education Bill case was.not taken to be binding.
This rationale was not wholly accepted in a later decision in
Special Courts Bill, 1978 (10). In paragraph 101 at page 519, the
Court observed—

“There was some discussion before us on the question as to
whether the opinion rendered by this Court in the exer-
cise of its advisory jurisdiction under Art. 143 (1) of the
Constitution is binding as law declared by this Court
within the meaning of Art. 141 of the Constitution. The
question may have to be considered more fully on a
future occasion but we do hope that the time which has
been spent in deterinining the questions arising in this
reference shall not have been spent in vain. In the
cases of Estate Duty Bill, 1944 FCR 317 at pp. 320, 332,
341 : (AIR 1944 FC 73 at pp. 74, 75, 7Y, 80): U.P. Legisla-
tive Assembly, (1965) 1 SCR 413 at pp. 146, 447 . {(AIR
1965 SC 745 at pp. 762, 763) and St. Xaviers College, (1975)
1 SCR 173 at pp. 201, 202 : (AIR 1974 SC 1339 at pp. 1401,
1402) the view was expressed that advisory opinions do
.not have the binding force of law. In Attorney-General
for Ontario v. Attorney-General for Canada (1912) AC 571
at p. 589 it was even said by the Privy Council that the
opinions expressed by the Court in its advisory jurisdic-
tion “will have no suore effect than the opinions of the
law officers.” On the othecr hand, the High Court of
Calcutta in Ram Kishore Sen v. Union of India, AIR 1965
Cal 282 and the High Court of Gujarat in Chhabildas
Mehta v. Leygislative Assembly, Gujarai State, (1970)2
Guj. I.R. 729 have taken the view that the opinion
rendered by the Supreme Court under Art, 143 is  law
declared by it within the meaning of Art. 141. In The
Province of Madras v. Boddu Paidanne and  Sons, 1942
FCR 90 : (AIR 1942 FC 35) the Federal Court discussed
the opinion rendered by it in the Central Provinces case, 1939
FCR 18 : (AIR 1939 FC 1) in the same manner as one
discusses a binding judgment, We are inclined to the
view that though it is always open ‘o this Cowrt to re-
examine the question alreadw decided by it and to over
rule, if necessary, the view earlier taken by it, in so far

(10) ALR. 1979 S.C. 478.
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as all other courts in the territory o: India are concerucd
they ougnt 1o be bound by the view c<pressed by wnis
Court even 1n the exercise of ifs advisory jurisdiction
under Ari. 143(l) oi the Constitution. We would aisu
like to draw attention to the observations made by hay
C.J,, In 5t Xaviers College (ALR 1974 oC 1o0Y) ihat even
if the opimon given in the exercise of auvisory jurisdicuion
may not be binding, it is entuiiled w0 great weight. 1
would be strange that a decision given vy this Couri on
a question o} law in a dispute between ilie private parties
should be binding on all courts in this country but he
advisory opinion should bind no one at all, even if, as
i the instant case, it is given arier issuing notice to all
mterested parties, aiter hearing everyone concerned who
desired to be heard, and after a full consideration of the
guestions raised in the reference. Almosi everything that
could possibly be urged in favour of and against the Bill
and urged beiore us and to think that our opinion is -an
exercise in lutility is deeply irustrating.”

(61) In any case, notwithstanding the departure in St. Xaviers
College case (supra) the Apex Court itself in All Bikar Christian
School Association v. State of Bihar, A.LR. 1988 S.C. 305, aiter review-
ing the case law uphecld the provisions of Section 18(3) of Bihar Non-
Government Secondary Schools (Taking over ol Management and
Control) Act, 1981. The provision inter alia required that a recognised
minority Secondary School shall appoint teachers according to the
qualifications laid down by the State Government for the teachers
of the Nationalised Secondary School “with the concurrence of the
School Service Board constituted under Section 10 of the Act.” The
Board was authorised to “scrutinise as to whether the proposed
‘appointment is in accordance with the rules laying down qualifica«
tions and the manner of making appointment framed by the State
Government has been followed or not, and no more”. It was held
that the Board is vested with limited power “to see that the person
proposed to be appointed possesses the requisite qualifications pres-
cribed and that the prescribed method of selection was followed by
the management.” Within this limited field, the Board could bave
declined to approve the proposal of the management {or appointment
of a teacher either on the ground that he did not possess the requisite
qualiiication or that the prescribed method of selection had not been

followed,
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(62) In the context o1 the present case, it would be periectly
leginimate for the Univesity to lay down the mininuin gqualincations
for’eligibility. Asswming for the sake of argument thai the vujection
w:ift regard to the nominees of the Vice-Chancellor and-the prepara-
tion of the panel of exercise by the University is vahd, the Univer-
sity can lay down that every Selection Committee shall have three
or miore experts in the speciality concerned. To illustrate, in the
matter of appointment of a Professor or a Reader in-ithe department
of Orthopaedics, the University can say that the Selection Comi-
mittee must have three persons of the rank of Professor in the field
of Orthopaedics. Yurther, the proposal for appointment can be
subjected to the approval of the Vice-Chancellor or an appropriate
body of the University. 1f, as it appears to be, such a course of
action is permissible in view of the decision in All Bihar Schools case
(supra), the method proposed by the University does not really go
much iarther than that. The University gives a panel of experts to
the College and leaves the petitioner free to pick up the required
number of expert from that panel. The presence of the nominees of
the Vice-Chancellor appears to the calculated to ensure fair selection.
In the ultimate analysis, the constitution of the Selection Committee
in such a manner obviates the necessity of an approval by the
University. In my view, the proposed method is calculated to
promote excellence in standards of education and avoid delay in the
appointment of teachers.

(63) Further; a review of. the case law also shows that even in
the matter of dismissal ete. of the teachers, there is a sea-change.
What: was-initially considered as an impermissible interference in the
right to administer has been gradually, accepted as a permissible
regulation calculated to ensure secruity of service to the teachers.
- And in the case of. C.M.C.H. Employees’ Union v. V. M. College,
Vellore. Assocn. (11), the Apex, Caurt has even held that the applica-
‘tion of the Industrial Disputes. Act to the Minority institutions does
not impair the right under Article 30 of the Constitution.

(64) I see no impregnable barrier between an appointment and
termination. If regulation of termination ensures security of service,
proper selection promotes excellence in education. Ultimately, both
are calculated to bring a good name to the Institution and serve the
Society better.

(11) A.LR. 1988 S.C. 37.
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(65) The second question relates to the validity of the entrance
igst: praposed: by the University. The mattier has Leen considered in
the latest pronouncement of the Supremc Court in the case of
St.- Stephan College reported as J.1. 1991(4) S.C. 548. On considera-
tion ofithe judgment, it: appears that their Lordships have upheld the
claim of the College -as it ‘‘seemis to have compelling reasons to
follow its own admission programme.” (paragraph G7). It was fur-
ther found that the procedure as adopted Ly the college did not
sufferr from any arbitrariness or lack of =scientific. basis. Their
Lordships have also found that the “admission solely determined by
the marks obtained by students, cannot be the best available objec-
tive- guide to future academic performance. The Callege. Admission
- Programme. on the other hand, based on the test of promise and

accomplishment of candidates seems to be better. than. the blind

method of selection based on the marks secured.in,the qualifying
examinations.” ) :

(66). Such is not the sitnatian in.the present ¢asec. The very fact
that. the University is insisting on its .test shows that it has reserva-
tions regarding the method propused:io.be adepted by the College.
In the absence of any ‘compelling reasons’. I see-no wvalid ground
for the ingistence of the Collega in holding-its own. test.

(67) With-regard to the grant of U.G.C. grades as-also-the right
of::the- College to charge reasonable fees, 1 agree  with the view
‘expressed- by Sodhi, J.

(68) A. pest script. All rights under the. Constitution are sub-
ject to a.reasonable restriction. No right including-that under Art.
30.is absolute. .It.is subjeet to reasonable:regulatory measures. The
two requirements imposed.-by the University, i my opinion, cdo
not go beyond what. has been held:to be permissible.

(69) I agree with the conclusions as also the reasons on. which
such conclusions have been arrived at. by Brother 8. S: Sodhi, J. on
all' the contentions issues involved in this.case, but. wish to add few
more-lines on the conditions precedent for.the grant of affiliation,
as set up by the Panjab University, pasticilarly pertaining to
appointment and promotion of teachers as also admissions in the
College to be regulated through Pre-Medical Entrance Test conduct-
ed- by the University. Belore, however, this exercise is taken: in
hand, on the basis of contentions raised by the learned counsel for
‘the-parties, as also on the basis of .the case.law. referred to in:support
“of-their respective contentions, I am of the  opinion that broadly
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speaking, the religious minority institutions have no doubt right to
monitor their institutions and the interference into the manage-
ment of the institution would impinge upon their aforesaid right,
as has been granted to them, under Articles 29 and 30 of the
Constitution of India, unless an interference is with regard to a
regulatory measure which tends to bring about efficiency and
excellence in the institution. The two objects, one with regard to
preserving the right of the minorities to establish and administer
their educational institutions and the other to ensure the standard
of excellence of the institution are well-settled objects, and
while considering the regulatory imeasures that may be
involved in a given case, the balance has to be kept between the
two objectives. The other regulation that can be provided, as 1
have been able to make out from various judgments cited by the
Bar, would be with regard to General Laws of the i.and; like, Law
of Taxation; Law relating to sanitation: ‘I'ransfer of Property:
Economic Regulations; Social Welfare Legislation; Wage and Hours
Legislation and similar measures. Considered in this broad conspec-
tus, the interference of the University in the appointment
of 1leachers to the Dental College, to be run by the
petitioner, through  participation of nominees of Vice-
Chancellor, as per the constitution of the Selection
Committee, as has been dealt with in the judgment of S. S. Sodkhi,
J. which would have pre-dominant role in making selection cannot,
but be said to be impinging upon the right of the management, so
enshrined under Article 30(1) of the Constitution. The seleection
and appointment of teachers for an educational institution is one of.
the essential ingredients of the right of management. Justice
Khanna, in The Ahmedabad St. Xaviers College Society and another
v. State of Gujarat and another A.LR. 1974 Supreme Court 1389,
while dealing with the similar interference sought by the State of
Gujarat, as is sought to be done by the Panjab University in the
present case, said, “It is upon the Principal and teachers of the
college that the tone and temper of an educational institution
depends. On them would depend its rej;utation, the maintenance
of discipline and its efficiency in teaching. The right to chcose the
Principal and to have the teaching conducted by teachers appointed
by the management, after an overall assessment of their outlook,
and philosnphy is perhaps the most important facet of the right to
administer an educational institution. We can perceive no reason
why a representative of the University nominated by the Vice-
Chancellor should be on the Selection Committee for recruiting the
Principal or for the insisteénce of the head of the department besides
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the representative of the University being on the Selection Committee
for recruiting the members of the teaching staff. So long as the
persons chosen have the gualification prescribed by the University,
the choice must be left to the management. This is part of the
fundamental right of the minorities to administer the educational
institution established by them.” Section 33-A (1) (a) and (b). which
were involved in the aforesaid case read as under :—

XX p.o.4 XX

(a) shall be under the management of a governing body
which shall include amongst its members the Principal
of the college, a representative of the University nomi-
nated by the Vice-Chancellor, and three representatives
of the teachers of the college, and it least one representa-
tive each of the members of the non-teaching staff
and the students of the college, to be elected respectively
from amongst such teachers, members of the non-teaching
staff and students; and

(b) that for recruitment of the Principal and members of the
teaching staff of a collége there is a selection committee
of the college which shall include (1) in the case of recruit-
ment of the Principal, a representative of the University

xx xx xx"

(70) The Provisions contained in section 33-A (1) (a) of the Act
were held to have the effect of displacing the management and
entrustinig it to a different agency. It was further held that auto-
nomy in the administration, on account of the interference. was
lost and new elements in the shape of representatives of different
tvpes were brought in. In the language of C. J. Ray. who deliver-
ed judgment for himself as also on behalf of Justice Palekar, it was
said that under such circumstances, the calm water of the institu-
tion will not only be disturbed, but also mixed.” Even though the
challenge in the aforesaid case to section 33-A (1) (b) was not by the
petitioner of the said case, but was by interverers the aforesaid
section was held to be violative of the fundamental right. to admi-
nister its own institution by the religious minorities. The Selection
Committee, as is amply made out from the Provisions quoted above,
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was to consist ‘in ‘the case of recruitment of Principal. of a repre-
sentative of the University, nominated by the Vice-Chaneellor -and, -
.in the case of recruitment of a member, of -the -teachinyg staff of the
College, of a representative of the University, nominated by rthe
Vice-Chancellor and -the Head of the Department, if any, for sub- -
jects taught for such persons. Section-32-A (1) (8) and (b) was said
to be of the nature, which could not be applied to tminority -institu-
tions, as the provisions contained therein would- siolate -the ‘funda-
mental right of the minority institutions. Tn the aforesaid case,
separate judgments have been written by Justice Jaganmohan Reddy
as also Justice Beg and Justice Dwivedi. By majority. Section 33-A
of the Gujarat University Act, 1949, as. applieable .to institutio: -
established and administered by religious minorities. was opinel
against the provisions contained in Articles 29 and 30 of the Consti-
tution of India. In Rew. Father . Proost v. State of Bihar (12) the
Supreme Court was dealing with Section 48 of the Bihar University
Act which inter alia provided that appointments, dismissals, remo-
vals and termination of service-of .the governing body of the
College, were to be made-on the recommmendations-of .the University
Service Commission and onlv subject to .the approval of the
University. The kind of interference snncht for by the T1ni-
versity, by enacting Section 48-A of the RBihar Univergity Act,
was frowned upon by the Apex Court. Tt :was held that -the width
of Article 30(1) could not be cut down by .intreducing in it con-
siderations, on which Article 29(1) was based. Article 29 was held
to be a general protection -which -was given to the minorities to
learned language, script or culture, whereas, Section 30 wwas held
to be special right to minorities to establish internal institutions of
their choice and the said choice was not Jimited to institutions reek-
ing to learn language, script or culture .and the choice is -not taken
away if the minority community established cduecationnl institution
of its choice, and also admits members of other community. In
Rt. Rev. Bishop S. K. Patro v. State of Bihar:(13). the State cof .Bihar
had required the religious minoritv school to constitute a Managing
Committee of the School in accordance with the-order of the State.
The direction of the kind, referred to above, was held to be of such
nature by which the minority .community vas to lose the right to
administer the institution. it had founded. The poawer of thessyndi-
cate of the University te veto the action of the governing body or
the managing council for the selection of the Principal;.cven though

(12) ATR. 1969 3.C. 465,
(13) A.LR. 1970 S.C. 259.
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an- dppeal was provided -for sueh.an- action, was held to-be of such
nature, which would have -the -effect «of .taking away the power of
governing body -and the managing eouneil and eonferring:it upon
the ‘University.. Such a -power -was not approved by -the Supreme
Court in ‘D.A.V. College v. State of Punjab (14). Glause-17 of the
statute which provided -that the stafi initially apprinted shall be
approved by ‘the 'Vice-Chancellor’s approval. -was found to-interfere
with -the right of management of -the -religious minority. In All
Bihar-Ghristian - Sehools Association and another v. Stete of Bihar
and others ALR. 1988 Supreme Court 306;-clauses -(b):and (¢) of
Section 18, whieh :have some -bearing upoen-the facts of -the present
case eame -up for scrutiny by the Supremte Court. The wforesaid
clauses -run thus ' —

“(b) According to ‘the preseribed -qualifiedtion laid ‘down v
‘the State Government:for the teachers of the'nationalised
seeondary scheols-and within: the nunsher of sanctioned
posts, -the . managing- eommittee of -the minority secondary
-sehools chall:appoint-the -teacher with the eoncurrence of
the sehool service beard - eonstituter 1nder ‘Section 10 of
this Act. Provided that while eonsidering -fhe :question
of wiving approval to appeintment:of any. teacher under
-this - sub-section the :beard <chall-only -scrudinise as to
whether -the -proposed - appoittment is in aceerdance with
‘the rules laying down -the .qualifieation -and .the manner
of making. appointment framed by the. State Government
has been -followed - or not -and no-mere.”

“(c) There shall be rules regarding the service condition of
teachers -of minority sehools bazed.én natiral -justice and
the .prevailing :1aw, ‘a espy of ‘whieh shell besent to 'the
State Government.”

(71) ‘While dealing with the mditer, ‘the Supreme Couit come
to the conclusion, as under :—

“Fhis clnuse is it the intevest of the minority institution itself,
as 'no outsider is imposed - as a member of the Munaging
:Committee, there is no interference swith ‘the minority’s
‘right “to administer its ‘school. "Clavsé (b) provides “for

-(14) -ALR. 1971 .5.C. 1737.
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two things, firstly it requires the managing committee of
a minority school to appoint teachers possessing requisite
qualifications as prescribed by the State Government for
appointment of teachers of other nationalised schools,
secondly, the managing committee is required to make
appointment of a teacher with the concurrence of the
School Service Board constituted under Scetion 10 of the
Act. Proviso to clause (b) lays down that the School
Service Board while considering the question of granting
approval to the appointment of a teacher shall ascertain
if the appointment is in accordance with the rules laying
down qualifications, and manner of making appointment
framed by the State Government. The proviso makes it
clear that the School Service Board has no further power
to interfere with the right of managing committee of a
minority school in the appointment of a teacher. Under
cl. (b) the managing committee is required to make
appointment of a teacher with the concurrence of the
school service board. The expression ‘concutrence’ means
approval. Such approval need not be prior approval, as
the clause does not provide for any prior approval.
Object and purpose underlying cl. (b) is to ensure
that the teachers appointed in a minority school should
possess requisite qualifications and they are appointed in
accordance with the procedure prescribed and the
appointments are made for the sanctioned strength. The
selection and appointment of teachers is left to the
management of the minority school. there is no interfer-
ence with the managerial rights of the institution.”

(72) Even though the view of the Supreme Court with regard
to interference in appointment of teachers in a religious minority
institution has been so right from 1969 till todav, Mr. Anupam Gupta,
counsel appearing for the respondent-University wishes us to take
a different view by relying upon the observations of Supreme Court
in Re. Kerala FEducation Bill-1957, (A.LR. 1953 S.C. 956) Clause-2
of the Kerala Education Bill only contains definitions of certain
terms used in the Bill. Clause 3(v) savs that the establishment of
a new school or the opening of a higher school in anv private school
would be subject to the provisions of the Act. Provisions made
therein go to show that any school or higher class, established or
opened, otherwise than in accordance with such provisions, would
not be entitled to be recognized by the Government. Clause-10
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required the government to prescribe the qualifications to be possess-
ed by persons for appointment as teachers in a government school
or private school, which, by the definition, means aided or recogniz-
ed schools. The State Public Service Commission is empowered to
select candidates for appointment as teachers for aided schools,
according to the procedure laid down in Clause-Il. The Supreme
Court, while dealing with the aforesaid clause said, “—These are, no
doubt serious inroads on the right of administration and appear
perilously near violating that right, but considering those provisions
are applicable to this institution and the impugned clauses 9, 10
and 11 are designed to give protection and security to the ill-paid
teachers who are engaged in rendering service to the nation and to
protect the Backward Class. We are prepared, as at present advised'
to treat these clauses 9, 11, 12(4) as permissible regulations which
the State may impose on the minorities as a condition for gramting
aid to their educational institutions.”

(73) It is no doubt true that the passage extracted above to
some extent, supports the contention of Mr. Gupta. However, in view
of the fact that the Supreme Court in latter decisions, as have been
mentioned in earlier part of the judgment, after considering the
judgment rendered in Re. Keralg Education Bill case (supra), has
taken a different view, it shall not be possible tor me to hold that
interference sought by the University in the appointment of
teachers by necessarily sending nominees of the Vice-Chancellor in
the selection panel would not be unjustified interference in the
rights of religious minority institutions. It shall be seen from a
passage extracted above, that the impugned clause, even though up-
held, was opined to be of the nature which made serious inroads
on the right of administration and appeared perilously near violat-
ing that right. Only by considering that the said provisions were
applicable to all educational instructions and the impugned clause-II -
was designed for protection and security of the ill-paid teachers as
advised at that time, the Supretne Court treated the said clause as
permissible regulation. The question, whether the law laid down in
Re. Kerala Education Bill case (supra) holds the field, came to be
pertinently commented by the Supreme Court in St. Xavier’s case
(supra). Justice Jaganmohan Reddy, while commenting upon the
decision referred in Re. Kerala Education Bill case (supra) came to
the conclusion that the report, which was made to the President in
the Reference, was not binding on Supreme Court in any subsequent
matter, where, in a concrete case, the infringement of the
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rights under any analogous provisions might have been called
in qguestion; though it was entitled to a great weight. Further, atter
dealing-with the decisions rendered in State of Kerala v. Very Rev.
Mather Provincial-ete. AIR 1970 SC 2079 and D.A.V. College Bathinda
v. State of Punjab, ALI'R. 1971 S.C: 1737, it was said that in so far. as
the. said- decisions lay down the principle slightly diiferent or even
contpary to the opinion of the Kerala Education Bill case (supra)
they. are the law laid- down by this Court. Mr. Anupam Gupta,
hewever, contends that the opinion rendered by the Supreme Court
in exercise of its advisory jurisdietion in Article 143(3) of the
Constitution of India, would be a. binding law declared by the
Supreme Court within the meaning of Article 141 of the Constitu-
tion-of India. For the aforesaid proposition, Mr. Gupta relies upon
decision of the Supreme Court in Re. Special Courts Bill-1978,
(A-I'R. 1879-5.C. 478): It is true tHat in paragraph 101 of the Report
relisd upon by Mr. Gupta, after discussing the case law, the Supreme
Court did return a finding that though it was always open to the
Supreme Court to re-examine the question already decided. by it
and-to overrule the same, if necessary, the earlier view taken by it,
in so far as all- other courts of the territory of India are concerned, -
ought to be beund- by the view expressed by the Supreme Court,
evenvin exereise of its advisory jurisdiction under Article 143(i) of
the Constitution of India. Whether the view expressed in Re-
Kerala Edication Bill-case-(supra) would hold the field or it is the
judgment that- was rendered in St. Xaviers Case (supra), which
should  be followed; the answer is provided from paragraph-101 of
" the Report itself; which has been relied upon by Mr. Gupta. I am
of- the considered view that in so far as the regulation pertaining to
" interference by the University or the government, as the case may
be, in appointment- of teachers is concerned, it was re-examined in
number of cases by the Supreme Court, as referred to above,

(74) Even though the decision rendered.in. Re-Keralg. Sducation

Bill case (supra) was not specifically sverruled, but. the samne was

watered down particularly in the Constitution.Bench comsisting of

Nine-Judges in.St. Xaviers cagse (supra). . It.is the view expressed-in

_the aforesaid. judgment that binds me. Mr. Gupta. relied upen
judgment rendered by the Supreme Court in the matter of Cauvery

Water Disputes Tribunal (15), to.further supert his cantention that

advisory opinion of the Supreme Court is binding on.all Courts.

However, as said above, there is now no dispute on this issue and

(15) J.T. 1991- Vol. 4 Page 361. =
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even though I hold that the advisory opinion of the Supreme Court
is binding upon us, the view expressed by the Supreme Court in
Re-Kerala Education Bill case (supra) cannot be followed for the
reasons already mentioned above. [t requires to be mentioned
here that on the force of judgments mentioned above and which
have been relied upon by the learned counsel for the respendent-
University, all that can be said is, the advisory opinion of the
Supreme Court is binding en all Courts and that the opinion express-
ed in St. Xaviers case (supra), that such an opinion having been
expressed only on advice sought without there being contending
parties, present before the Court, would not be binding, can only be
said to be no more valid. However, in so far as’ interferenee, in
the name of regulatory measure, in appointment of teachers of
religious minorities is concerned, the law laid down in St. Xaviers
case (supra) is final and binding and there has been no departure
of this principal in any of the cases relied upon by the counsel for
the respondent-University.

(75) It shall thus be made out from vatious judgments, that
have been reproduced ahove, that as long as no cutsider is introduced
as a member of the Managing Committee, which Managing Com-
mittee is entrusted with the job of making selections. the regulatery
clauses, which might tend to promote the cause of education and
bring efficiency and excellence in the institution itself, the same will
" be protected. If, for instance, the University was to provide regula-
tion, wherein, a minimum educational qualification for a teacher
was essential for appointment, the same has to be protected. Also,
where the University might approve the appointment of a teacher,
selected -by the management of a minority institution, only with a
view to find out if the proeedure prescribed for appointment was
followed or not, the same would also be in the interests of the
institution with a view to bring about efficiency, but anything mere
that might tend to interfere in the process of selection of a teacher
by any outside agency, irrespective of the quality or quantity there-
of, the same would be crossing the barrier of regulatory measure
and would come within the vice of Article 30 of the Constitution of
India,

Mr. Gupta also relies upon C.M.C. Employees Union v. C.M.
College, Vellore Association (16), to contend that if provisions of

(16) A.LR. 1988 S.C. 37.
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Industrial Disputes Act made applicable to a minority educational
institution were not hela to interfere with the right of minorities,
as enshrined under Article 30(1) of the Constitution, where a
procedure for dismissal is also provided, then in any case with
regard to initial appointment as well, the regulation provided by
the University would not viclate the said right of the petitioners.
I am afraid, the aforesaid judgment can not come to the rescue of
the respondent-Universitv. It shall be seen that the Industrial
Disputes Act, 1947 is a General Law which is for prevention and
settlement of Industrial Disputes. The same has been enacted as
a. social security measure in order to ensure welfare of labour. The
activities of a religious minoritv can be regulated provided the
regulations do not take away ur abridge the guaranteed right.
While dealing with the case in C.M.C. Employees Union (supra) it
was clearly stated that the Industrial Disputes Act being a General
Law for prevention and settlement of industrial disputes, cannot
be construed -as a Law which may directly interfere with the right
of administration of a minority educational institution granted under
Article 30(1) of the Constitution. In fact, while dealing with
St. Xaviers case (supra), Justice Mathew, on behalf of himself, as
also Justice Chandrachud, while concurring with the judgment
rendered by the Chief Justice made a departure from the general
right as enshrined under Article 30(1) of the Constitution, when the
regulatory measure pertaining to applicability of general laws of
land, like law of Taxation; Law relating to Sanitation; Transfer of
Property, etc. were protected.

(76) The regulation imposed by the University which insists
upon participation of the nominee/nominees of the Vice-Chancellor
as also the Subject Experts, so nominated by the Vice-Chancellor
and who, as conceded by the counsel appearing for the respondent-
University, would also play part in making selection of teachers, in
my view, would militate against the guaranteed right of religious
minority institutions. That being the position, part of clause-4
pertaining to salary, scales, mode of appointment/promotions and
qualifications for teachers, in so far as it pertains to the mode of
appointment and promotion of teachers by ‘associating nominee/
nominees of the Vice-Chancellor. as imposed by the Committee
constituted by the Syndicate,—vide annexure P/3. shall have to be
quashed.

rn Corﬁing now to the condition impesed by the respondent-
University for grant of affiliation to the petitioners by necessarily
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—

governing admissions through Entrance Test, known as ‘P.M.T.
Test’ by the University itself, it shall be appropriate to first deal
with the same very condition imposed by the University when the
petitioner-Institution had started M.B.B.S. College. It is an admitt-
ed position between the parties that,—wvide decision dated March 13,
1987, taken by the Syndicate, the petitioner was told  that for
regulating admission to the M.B.B.S. Course for the Session-1987,
the petitioner shall have to be so through Entrance Test, that is,
‘P.M.T. Test’ to be held by the University and in case it was not
done the admissions made by the petitioner-Institution would not
be approved. The minutes of the meeting dated March 14, 1987,
read as under :—

“(ii) That as per its earlier decision, the P.M.T. shall be held
by the University to regulate 1987 admissions to the
M.B.B.S. Course at both the Medical College at Ludhiana
and in consequence thereof adiissions to the M.B.B.S.
Course in 1987 not based on the Umvers1ty P.M.T.-1987, -
will not be approved.”

(78) It is significant to mention that the petitioner had already
started the Medical College and with regard to admissions pertain-
ing to the Sessions 1987, that the aforesaid decision was conveyed
to it—vide letter dated March 19, 1987. The petitioner filed CW.P.
bearing No. 432 of 1987 in the Supreme Court. We are given to
understand by the learned counsel for the petitioner that the afore-
said case was tagged with the petition filed by St. Stephen Coliege
Delhi and many other matters. Even though, the Supreme Court
has delivered the judgment in St. Stephens case very recently, the
case pertaining to the petitioner was taken earlier in point of time.
and as such was delinked. This delinking was on account of the
fact that one Shri Joginder Singh. as nominee of the Vice-Chancellor,
who was to go into the question as to whether the Entrance Test
conducted by the petitioner itself was such which might'be of the
standard that the University expects had done " that exercise.
Shri Joginder Singh. who had gcone into the matter and after
thoroughly probing the issue, addressed a letter dated March 4. 1987
to the Registrar of the Panjab University. The contents of - ‘the
aforesaid letter are reproduced as under

. “Ag desired, T have made a review of M.B.B.S. admissions for
the Session 1989-90 in the Christian Medical - College.
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Ludhiana. It is observed that the College has a system
of admission which is based on an -All India Entrance
Test, conducted by an outside agency. which appears to
be foolproof. The admissions to the above <course -are
then made on the basis of the merit list prepared by the
Examining Agency and duly notified to the students, of
course, on the basis of reservations of seats as mentioned
in the prospectus. The admissions made, as checked by
me from the College record are based purely on merit.

I ¢ake this opportunity to thank the Director and the Principal
of CM.C. of given full co-operation in the discharge of
my duties as the Vice-Chancellor's nominee.”.

The learned counsel for the petitioner states that it is on the
basis of aforesaid letter that the necessary application was made in
the Supreme Court to get the case delinked. The matter came up
for hearing on April 24, 1999, when the following order was passed—

“This writ petition is delinked from the -other matter in the
list.

We have heard Mr. A. K.-Sen appearing 'on ‘behalf of the
petitioner and Mr. Janendra Lal. appearing on behalf of
-regspondent No. 1. In view of the -communication dated
3rd March, 1889 from Shri Joginder Singh. nominee of the
Vice-Chancellor 'of the University ‘of Punjab and sin view
‘of the stand taken on behalf of the Panjab University
and when the minority character of this -college is not
‘disputed the decision ‘of the Syndicate dated 14th March.
1987, need not be given effect to. We order accordingly.
The writ petition is disposed of in those terms. There
will be no order as to -costs.”

(79) The unequivocal stand of the petitioner is that it is the
same Test that is prevailant for regulating -admissions in' NLB.B.S.
Course that would be .governing admissions in the Dental College
ag well. The students who secure first 50 Positions as per thew
choice, would -be admitted in M:B.B.S. Course, whereas ‘the remaii-
ing 20, strictly in order of merit. would find their admission for the
B.D.S. Course. The facts leadine o earlier petiticn and the decision
thereof ‘have been specifically pleaded ‘in parasraph-15 of the peti-
tion. In reply to paragraph-15. all that 'the respondent-Universit:
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has to say is that the orders of the Supreme Court dated April 24,
1990 have no bearing on the present case, which has to be indepen-
dently decided and that the conditions relating to the Pre-Medical
Entrance Test is manifestly reasonable and regulatory measurement
to ensure excellence of education in the proposed Dental College and
to make the College an effective vehicle of education.

(80) The first question that requires determination is as to
whether on the {acts and circumstances of the case the University
is precluded from imposing = condition for the grant of affiliation
holding of an Entrance Test known as P.M.T. Test by the Panjab
University. The learned counsel for the petitioner submits that on
an identical question, the matter stands finalised by the bighest
Court of the Land and the University is debarred from imposing the
condition of P.M.T. Test, on account of the well-known principal
of res judicata, Mr. Anupam Gupta, on the other hand, contests the
plea of the petitioner. Admittedly. the judgment exhibit /29 is
an inter-partes judgment, Admittedly, as well, it iz the condition of
admission through P.M.T. Test that was involved in the litigation
pertaining to admission of M.B.B.S, College and also for the B.D.S.
College, now proposed to be set up. Mr. Anupam Gupta. has not
disputed that it is the same P.M.T. Test which is going to regulate
admissions in the B.D.S. College, that is in vogve with regard to
admissions for M.B.B.S. College. Even though it has been said
that the letter written by Shri Jaginder Singh. contents whereo!
have been reproduced above, was procured, but there is nothing on the
record nor even pleading to that effect. In view of the facts and circum-
stances that have been mention®d ahove, the conclusion with regard
to applicabilitv of res judicate has to be drawn. The University.
on account of judgment annexure P/29, is precluded from
imposing the condition of regulating admissions through P.M.T.
Test and refusal to grant affiliation on the groind aferesaid as made
out from .annexure P/23, is wholly illegal. In St. Stephan College’
v. The University of Delhi. J.T 1991 (4) S.C. 548, the right of
admission tn a religious minority institution has clearlv been pro-
tected. The onlv exception that appears to me is that such a right
can be curtailed only if there are allegations ard v»roof of mal-
administration in the matter of admissions. Once there is not
even a whisper of anv mal-administration in the matter of admis-
sions and the onlv ground descipherable from the wminutes
of various meetings as also the plcadings in the written statement
is that it is only with a view to bring about 1miformity in the
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matter of admissions that such a condition has been imposed, the
decision for imposing the condition pertaining to religious mino-
rity institutions, against which there is no allegation of mal-
administration or of ignoring merit, does not commend to me.
Clause-1 contained in annexure P/23 pertaining to the mode of
admission to the proposed Christian Dental College is also thus held
to be patently illegal and is consequently quashed.

ORDER OF THE COURT

(81). We accordingly hold that the Panjab University was well
within its jurisdiction in prescribing it as a condition for affiliation
for the proposed Dental College that the pay-scales of the teaching
staff should be as per the University Grants Commission’s recom-
mendations made from time to time.

(82) The condition sought to be imposed by the University with
regard to the fees to be charged {rom the stvdents. to be admitted
to the said College and the prior permission of the University for
any increase therein, cannot, however be sustained and is -thus
quashed.

(83) Further, by majority, we hold that in the matter of grant
of affiliation to the proposed Dental College, the Panjab University
acted beyond its jurisdiction and in contravention of Article 30(1)
of the Constitution by preseribing conditions relating to appoint-
ment of teaching staff and mode 0¥ admissions of students to the
said College.

(84) We hereby direct the Panjab University as also the Dental
Council of India to finalize the matter with regard to the affiliation/
approval of the proposed Dental College with such expedition as it
renders it possible for it to start imparting education to students
from this Academic Year.

(85) This writ petition is, consequently. in these terms. accepted
with Rs. 5,000 as costs against the respondent-University.

R.NR.



