\\

VOL. vt ] INDIAN LAW REPORTS 501

CIVIL WRIT.
Before Kapur J.
DOGAR RAM,—Petitioner.
versus

SMALL TOWN COMMITTEE, SAMRALA,
AND OtHERS,—Respondents.
Civil Writ No. 296 of 1953.

Small Towns Act (II of 1922), Sections 11, 14, 51 and
Rules 3 and 3-A (framed under section 51)—Servants of
the Small Town Committtee dismissed in direct contra-
vention of the rules framed under the Act—Whether such
dismissal legal—Whether it can be justified on the ground
that all servants of the committee hold office at the pleas-
ure of the Committee.

Held, that the dismissal of the servants in contraven-
tion of the Rules was illegal and could not be justified on
the ground that the servants of the Small Town Committee
hold office at the pleasure of the Committee, in view of
the words of section 14 (2).

Prabhu Lal Upadhya v. District Board, Agra (1),
McManus v. Bowes (2), Malik Narair. Das v. District Board,
Jhang (3), R. Venkata Rao, v. The Secretary of State (4)

and V. A. Chellam Aiyar v Corporation of Madras (5) dis-
tinguished.

(1) LLR. 1938 Al 252
(2) (1938) 1 K.B. 98

(3) A.LR. 1940 Lah. 71
(4) LL.R. 1937 Mad, 332
(5) 42 1C, 513

1954

July, 8th
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Petition under Article 226 of the Constitution of India,
praying that a Writ of Certiorari, Mandamus, Prohibition,
or any other Writ or Direction or Order us the Hon'ble
Court deems ‘fit be issued against the respondents and the
petitioner be re-instated as Teh Bazari Clerk and Octroi
Superintendent of the Small Town Committee, Samrala,
District Ludhiana, and costs may be awarded to the neti-
tioner.

SuaMar CHanp and P. C. Jain, for Petitioner.
S. M. Sikr1, Advocate-General, for Respondent.

ORDER.

Karur, J. This judgment will dispose of two
applications (Civil Writ Applications Nos. 296 and
297 of 1953) under Article 226 of the Constitution.
In both these petitions the question involved is
the same—the right of the Small Town Committee
to dismiss a servant of theirs without there being
a charge-sheet and a proper enquiry in accord-
ance with the rules. In Civil Writ Application,
No. 296 of 1953 Dogar Ram, the petitioner,
was dismissed on the 8th April. 1953. under the
directions of the Deputy Commissioner, dated the
25th March, 1953, on three grounds of =egligence
(1) that one Jagir Singh had imported a car with-
out payment of octroi duty, (2) Ram Singh and
Igbal Singh had imported a tractor without pay-
ment of octroi duty, and (3) that Jagir Singh had
imported seme bricks into the Small Town Com-
mittee area without payment of octroi duty. The
petitioner alleges that no charges were framed
against him and his statement and evidence in
defence were not recorded and no finding had
been given in regard to each of the charges, that
even where the Deputy Commissioner requires the
dismissal of a servant the rules have to be follow-
ed, and that he appealed to the Deputy Commis-
sioner as prescribed under the rules but his ap-
peal was not decided by the Deputy Commis-
sioner, Ludhiana, who dismissed it on the ground
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that he had been advised by the Deputy Secretary Dogar Ram
of the Local Self-Government Department that v.
such an appeal did not lie. It is admitted by the S‘élau _§°wn
opposite party that no charges were framed and Smm;?: :’d
no opportunity was given as required under Rule =~ yers
3(1) of the Rules of the Small Towns Act but it is  —__
pleaded that the officer-in-charge of the Local Kapur, J.
Podies had explained the substance of the evi-

dence agairst the petitioner to him and had re-

corded his statement on these three charges.

They have aiso pleaded that there was an enquiry

and the petitioner could not exonerate himself

from the charge of slackness ............... ” and for

that reason he has been dismissed.

In Civil Writ Application No. 297 of 1953,
Ram Kishan who was the Secretary of the
“amrala Small Town Committee was similarly
di .nissed on the 8th April, 1953. under the direc-
tions of the Deputy Commissioner, dated the 20th
of March 1953. The charge against him was of
his not submitting his erplanation although he
was called upon to do so twice. The charges
against him were those contained in paragraph 6
and in his petition also he submits that Rules
3(1) and 3(3) made under the Act have not been
complied with and therefore his dismissal is il-
legal. In their reply the cpposite party have plead-
ed that provisions of RBule 3(1) of the Small
Town Act Rules were di:lv observed in regard to
the main charge, i.e, the Secretary did not bring
to the notice of the Small Town Committee the

orders passed on a previcis application of Dalip
Singh.

The learned Advocate-General showed cause
on behalf of the Small Town Committee and sub-
mitted that it was not necessary to hold any en-
quiry when the Committee is called upon to dis-
miss a person under the directions of the Deputy
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Commissioner and he relied on section 11, Pro-
viso (1) which is as under:—

“If in the opinion of the Deputy Commis-
sioner, for reasons to be stated in writ-
ing, any officer or servant employed by
the committee isunfit for his emplov-
ment the committee shall on the require-
ment of the Deputy Commissioner dis-
miss him.”

Section 14(2) is as follows:—
“14 (2) Subject to any rules which the State
Government may make in this behalf.
a committee may suspend or dismiss
any of its officers or servants.”

The rule-making power is under section 51 and
clause (d) of subsection (1) deals with regulating
the dismissal by the Committee of its officers.
Rules have been made under section 51 and are
contained in the Small Towns Appointment, Sus-
pension and Dismissal Rules of the 3rd of April,
1925, and the relevant Rules are Rules 3 and 3-A—

“3(1) When it is proposed to dismiss any
officer or servant of a committee, the
charges against him shall be framed in
writing, and, together with the evi-
dence in support of them, shall be ex-
plaired to him, his statement and any
evidence which he may produce in his
defence shall be recorded, and a sepa-
rate finding shall be recorded in res-
pect of each charge.

(2) Any officer or servant of a committee
who has been dismissed may, within
thirty davs of the date of the resolu-
tion or order of dismissal, appeal to the
Deputy Commissioner, whose decision
shall be final, provided that the Deputy
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Commissioner may, if he thinks fit, for

Dogar Ram

[kl

reasons to be recorded, admit an )

v peal lodged after the expiry of thirty mél HOWn
d from the date of the resolution or ommittee
ays ir Samrala and

order of dismissal.

(3) When the Deputy Commissioner re-
quires a commitiee to dismiss any
person under section 11 of the Punjab
Small Towns Act, 1921, he shall follow
the procedure prescribed by sub-rule
(1) above.

(3-A) When the Deputy Commissioner pro-
poses to direct a Town Committee to

dismiss any person under section 11 of

the Punjab Small Town[Act, 1921, he
shall follow the procedure prescribed
by sub-rule (1) of rule 3 above.

Rule 3(1) would apply to the Small Town Com-
mittee when the Committee wants to dismiss a
particular officer, but reliance is placed on Rules
3(3) and 3-A which require that before the De-
puty Commissioner directs the Small Town Com-
mittee to dismiss a particular officer he has to fol-
low the rules prescribed in 3(1) and it is contend-
ed that as these rules have not been followed the
dismissal is illegal.

The learned Advocate-General then submit-
ted that all servants of the Committee hold office
at the pleasure of the Committee and if there isa
breach of the rules in regard to the dismissal of its
servants there is no contravention of the statute
and therefore the petitioners are not entitled to
any relief. He relied on Prabhu Lal Upadhya V.
District Board Agra, (1), where a Secretary of
the District Board was dismissed upon a resolution

D ILR. 1838 AL, 252

others

Kapur. ¥.
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of the Board without complying with the re-

Small . Town dUiTements of section 71 of the District Boards
néimmit;fn Act and it was held that such a dismissal was il-
Samrala and legal, but in dealing with these matters Harries,

others

Kapur, J.

J., (as he then was) was of the opinion that dis-
missal in breach of the rules is not illegal. But
in my opinion that was merely obiter because in
that case there was a coniravention of the statute
and therefore this question did not directly arise.
In McManus v, Bowes, (1), the words in the sec-
tion were “may remove”, and by a majority of
two to one the Court of Appeal held that these
words mean “remove at pleasure” and would
override even a contract In Malik Narain Dagg
v. District Bogrd, Jhang, (2), it was held that the
position of an employee in the service of 5 Dis-
trict Board is the same as that of a Government
servant and he holds office at the pleasure of the
Board, and therefore he could be dismissed at
pleasure, and reliance was placed on R. Venkata
Rao v. The Secretary of State, (3). V. A. Chellam
Atyar v. Corporation of Madras, (4), was the next
case relied upon. In that case it was held that ser-
vant of the Corporation holds office at the pleasure
of the Corporation and coyld be dismissed by the
President and he had no cause of action against
the Corporation for this dismissal by the Presj-
dent and that where office is held at pleasure no
notice or framing of the charge is necessary,

But in the present case the words of secfion
14(2) are quite different, i, “subject to any

rules......... -3 committee may suspend ",
In Venkata Rao’s case, {(3),

was whether a dismissal i
(1) (1938) 1 K.B. 98
(2y ALR. 1949 Lah 71

3y dLR. 1937 Madq, 832(P.C,)
4 1210, '3

.........

the question for decigion
n contravention of the
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rules could give a cause of action to a person ag- Dogar Ram

grieved and it was held that he could not, but sec- Srmall ”-Town'
tion 96-B begins— Committoe.

“Subject to the provisions of this Acf and Sam;:;aer:nd
of rules made thereunder, every per-
son in the civil service of the Crown
in India holds office during His
Majesty’s pleasure "

Kapur, J.

Therefore the section clearly stated that every
person holding office did so during His Majesty’s
pleasure which words do not exist in the present
section and therefore in my opinion the conten-
tion that the Municipal servants hold office dur-
ing the pleasure of the Committee does not seem
to be well-founded. As I have said before
McManus’ case contained the words “may re-
move” but not “subject to the rules”. The Allaha-
bad case was obiter and in the Privy Council
case the statute expressly said that service is
during the pleasure of His Majesty. But in the
present case the words are specific and therefore

the dismissal has to be in accordance with the
rules.

In his reply to the affidavit of Dogar Ram,
Petitioner, the Deputy Commissioner has admit-
ted that the Rules of the Small Towns Act were
not observed in the case and that no charges were
framed but the substance of the evidence was ex-
plained to him (Dogar Ram) by the officer in
charge of the Local Bodies, Ludhiana, and in
paragraph 7 it is stated that a regular enquiry
was held and that during the enquiry it was found
that the petitioner could not exonerate himself
from the charge of slackness.in his supervision
and efficient discharge of his dufies. Even in
regard to Ram Kishan, petitioner, it is not definite-
ly stated that any charges were framed although
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it is generally stated that provisions of Rule 3(1)
of the Small Towns Act Rules were duly observed
as regards one charge,

An explanation of Ram Kishan was obtained
from which the Deputy Commissioner was of the
opinion that Ram Kishan deliberately withheld
the various reminders,

As to Dogar Ram, I am of the opinion that
the provisions of Rule 3-A were not observed and
the vague reply is not sufficient to prove that the
Rules were observed. I examined Dogar Ram in
Court and he has stated on oath that he was only
examined in regard to the enquiry which was
held against the President and that he was not
examined in any other enquiry. In that view ot
the matter in my opinion there has been a viola-
tion of the Rules and there has been no proper

enquiry before the Committee was called upon to
dismiss Dogar Ram.

In re. Ram Kishan it is stated in his petition
that his explaration was called thrice and every
time he sent his explanation to the President and
that i was the President who did not forward it
on two occasions but the third one was. But
even in his case I do not find that any charges
were framed or enquiry was held which means
that he should have an opportunity to prove his
case by production of witnesses, and in regard to
five matters it is admitteq by the Deputy Commis-
sioner that no enquiry was held. Therefore, in
his case also there was a contravention of Rule

3-A of the Rules made under the Small Towns
Act.

The learned Achocate-General has then sub-
mitted that Rule 3-A goes beyond the powers
given under the rule-making Power under sectiop

b
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$1(1)}(d) of the Act which relate to regulating the Dogar Ram
appointment. dismissal or suspension by Com- v.
mittees of their officers and servants Small ~ Town

This section deals with dismissals by the Cora- Committee,
Samrala and

mittee, but even though a servant may be dym\g\m*“ﬁ

sed because «f a direction by the Deputy Commis-

sioner the dismissal is still by the committee and Kapur, J.

therefore a rule made regulating the procedure in

regard to such dismissals will be covered hv the

words “dismissals by the Committee” and in my

opinion the words are wide enough to cover Rule
3-A also. v

I am, therefore, of the opinion.that the peti-
tioners have been wrongly dismissed and I would,
therefore, se{ aside the order of the Committee
dismissing the petitioners. The parties will bear
their own costs in this Court.



