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Before §. 8. Sandhawalia, C.J. and S, P, Goyal, J,

HARBHAJAN SINGH and others,—Petitioners,
Lersus
STATE OF PUNJAB and others,—Respondents.

Civil Writ Petition No, 3838 of 1980,
July 29, 1981,

Puniab Police Rules, 1934—Rules 13.7 and 19.14—Selection of
constables—Non-holding of the ‘Refresher Course’—Whether makes
the selection invalid—Provisions of Rule 19.14—Whether manda-
tory. ; P

Held. that it is now a legal adage to say that a provision, though
couched in terms mandatory. may vet in fact be directory in nature.
The mere use of the word ‘shall’ is very far from being conclusive
in this context. One of the tests for adjudging the mandatory nature
of a provision is whether the violation thereof is visited by a serious
penalty or its infraction results in irrevocable adverse consequences.
Tested on this anvil also. Rule 19.14 of the Punjab Police Rules,
1924 does not even remotely meet the requirements. The non-
holdine of a Refresher Course is neither penalised in any provision
in the Police Rules nor anv adverse consequence far from the samec
being irrevocable could be pointed out. This consequently is in
itsell a pointer that the provisions are not. mandatory in nature.
Yet another test for determining the mandatory nature of .the pro-
vision is whether its infraction would frustrate the very purpose
of the vrovision. Herein also. the failure to hold the Refresher
Course does not in any way defeat the main purpose of selection to
the Lower School Course. For all these reasons the provisions of
Rule 19.14 of the Police Rules and in particular, with regard to the
Refresher Course are plainly directory in nature. Nevertheless,
this should not be misunderstood that these can be violated with
total impunity or be considered as if thev are non-existent. How-
ever, this much is clear that a mere infraction of the Rules with
regard to the non-holding of a- Refresher Course cannot even
remwotelv affect the validity of the selection made for the Lower
School Course. (Paras 6, 7, 8 and 13).

Om Parkash and others vs. Union Territorv of Chandigarh,
Civil Writ Petition No. 1592 of 1978, decided on 25th Sentem-
ber, 1978. OVERRULED.

Petition under Article 7226 of the Constitution of India praving
that a Writ of Certiorari, Mandamus or any other suitable Writ,
Direction or Order be issued, directing the respondents :

(i) tc produce the complete records of the case ;
(1) the orders at Annexure ‘P-2’ be quashed ; Co
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(iii) the selection made by respondents for the Lower School
Course in District Gurdaspur,—vide order dated March
17, 1980, as also the selection for the year 1980 be declared
illegal ;

(iv) a writ of Mandamus be issued directing the respondents
to consider the claims of the petitioners in order of senio-
rity and to depute them for the Lower School Course
which has commenced on October 1. 1980, or in any other
course which this Hon’ble Court deems fit;

(v) the consequential reliefs may also be granted to .the
petitioners ;

(vi) this Hon’ble Court mau also vass any other order, which
it may deem just and fit in the peculiar circumstances of
the case and grant all such other benefits to which the
petitioners may be found entitled to ;

B ARt 2 -

(vil) the costs of this petition may also be awarded to the
petitioners. '

J. L. Gupta, Advocate, for the Petitioner,

S. K. Sayal. A.A.G., for the Respondents.
JUDGMENT

S. S. Sandhawalia, C.J.

1. The solitary though somewhat significant question which
alone has been agitated herein is — whether the provisions of rule
19.14 of the Punjab Police Rules, 1934 are mandatory or directory
in nature.

2. In view of the pristinely legal nature of the aforesaid
question, the facts would obviously pale into insignificance and
therefore, may be noticed with relative brevity. All the 38 peti.
tioners, in this joint petition are constables serving in the Punjab
Police Force. A test for selection to the promotion post " for
constables, conveniently’labelled as Lower School Course, was
held by the authorities in January, 1980. Therein amongst others,
respondents Nos, 4 and 5 were selected. It is the petitioners’ claim
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that both of them ranked junior to all the petitioners and their
selection as also that of the other constables has been challenged on
a number of grounds.

3. This case first came up before my learned brother S. P.
Goyal, J. sitting singly. The primary ground pressed was with
regard to the non-compliance of the provisions of. rule 19.14 of the
Punjab Police Rules, 1934 (hereinafter referred to as ‘the Police
Rules’), and it was the stand that this rule being mandatory, the
whole selection was consequently vitiated. Reliance on behalf of
the petitioners was primarily placed on a Single Bench decision of
this Court in (Om Parkash and others v. Union Territory of
Chandigarh) (1). In view of the significance of the issue and
apparently doubting the correctness of the earlier view, the case has
been referred for decision to the Division Bench.

At the very outset it may be noticed that Mr. J. L. Gupta,
the learned counsel for the petitioner has {very fairly stated that
the only material issue pertains to the mandatory nature for
otherwise of rule 19.14 of the jRules. Inevitably the whole contro-
versy revolves around the relevant statutory provisions and it is
apt to read rules 13.7 and 19.14 of the Rules which are complemen-
tary at the outseti~—

“13.7. (1) List ‘B’ Form 13.7 shall be maintained by each
Superintendent of Police. It will include the names of
all Constables selected for admission to the promotion
course for Constables at the Police Training College.
Selection will be made in the month of January each
year and will be limited to the number of seats allotted
to the distriets for the year with a twenty percent
reserve. Names will be entered in the list in order of
merit determined by the Departmental Promotion Com-
mittee constituted by the Inspector-General of Police
on the basis of tests in parade, general law (Indian
Penal Code, Criminal Procedure Code, Indian Evidence
Act and Local and Special Laws) interview and examina-
tion of records. !

(1) C.W.P. 1592/78 decided on 25th September, 1978.
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(2) All Constables :

(a) who are middle pass and have put in more than four
years of service; or '

(b) who are at least matriculates and have/put in more
than three years of service; or \

(¢) who obtain first class with credit in the Recruits Course
specified in rule 19.2, will be eligible to have their
names entered on the aforesaid list, if they are not
above thirty years of age on the first day of July in
the year in which the selection is made :

Provided that no Constable who has been awarded a major

punishment within a period of three years preceding the
first day of January of the year in which selection is
made will be eligible for admission to this list and if any
Constable whose name has been brought on this list is
not sent to the Police Training College in that year he
will be required to compete again with the new candi-
dates, if he is still eligible for admission to the said list
undet the rules.

(3) * : * *
(4) % # L IR

“19.14. The selection of constables made under rule 13.7

shall be made at least three months before the men are
due at the Police Training School. It shall be made after
the men competing have been called into lines and put
through a short “refresher” course of drill and instruec-
tion in the headquarter school, at the end of which they
shall be examined in competition. After regard has
been had to those candidates nearing the age limit,
selection shall be made, as far as expedient, according
to the result of this competition. The men selected shall
be posted to police sations as assistants to station clerks
or on similar duty until they are due to be sent to the
Police Training School.”

Ar e IR
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4. The main thrust of Mr J. L. Gupta’s contention on behalf
of the petitioners is that rule 19.14 prescribes the qualifications for
and lays down a condition for the eligibility of constables ' for
selection to the Promotion Course. On these premises it was sought
to be submitted that rule 19.14 of the Rules should be construed as
mandatory in nature.

i

5. It would appear that apart from other things, the very
factual basis for the above submission seems to be totally lacking.
On a close analysis of rule 13.7 of the Police Rules as also the
supplementary standing orders passed in this regard, it is plain that
neither the aforesaid rule nor the standing order either expressly or
even by remote implication prescribe that the attendance at the
refresher course contemplated under Rule 19.14 of the Police Rules
is a pre-condition for taking the competitive test for selection to the
Lower School Course. The learned counsel for the petitioners
could draw our attention to nothing whatsoever which may be even
remotely analogous to the prescription of a qualification or inflexible
conditions of eligibility in rule 19.14 of the Rules. On the other
hand, a plain reading of rule 13.7 of the Rules would indicate that
some of the conditions for eligibility are spelled out in sub-section
(2) thereof and the constitution of the Departmental Promotion
Committees for holding the test and the general syllabi thereof are
referred to in sub-rule (1) of rule 13.7 of the Rules. In sharp
contrast thereto rule 19.14 of the Rules does not even remotely
advert to either the prescription of necessary qualifications or of
laying down the conditions of eligibility. This position is further
buttressed when reference is made to the standing orders made in
this regard. This has been appended to the written statement as
annexure R/3. The very heading and the object thereof may be
noticed in extenso :—

“STANDING ORDER UNDER RULE 1320 OF PUNJAB
POLICE RULES VOLUME II GOVERNING SELECTION
OF CONSTABLES BY THE DEPARTMENTAL PROMO-
TION COMMITTEE FOR LIST B-1 FOR UNDERGOING
LOWER SCHOOL COURSE.”

OBJECT :

The object of this Standing Order is to prescribe the composition
of Departmental Promotion Committee at various levels for selection
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of Constables to be sent to the Lower School Course at PTC,
Phillaur and to lay down the syllabus and the qualifying marks for
various tests, as envisaged in rule 13.20 of Punjab Police Rules, 1934
(as amended by First Amendment, 1972).”

Apart from the above, the rem’aining parts of the standing order
provide in detail for the composition of departmental committees,
the eligibility of constables, to sit in the test, the marking system to
be adhered to and the marks to be allotted to qualifications and com-
mendation certificates as also for the interview apart from providing
for other matters as well. Reading rule 13.7 of the Police Rules
with the supplementary provisions of the standing orders, it is mani-
fest that both the prescription of the qualifications and the requisite
conditions of eligibility are spelled out therein. Rule 19.14, in my
view, does not even remotely pretend to do so. The primary argu-
ment on behalf of the petitioners, therefore, does not stand the test
of serious scrutiny and has to be rejected.

6. Adverting now to the intrinsic language of rule 19.14, it is no
doubt true that the word ‘shall’ has been employed therein. However,
it is now a legal adage to say that a provision, though couched in
terms mandatory, may yet in fact be directory in nature. In this
context without multiplying authorities, it suffices to refer to thec
followins observations in State of Madhya Pradesh v. M's. Azad
Bharat Finance Co. and another, (2).

“oa It is well settled that the use of the word ‘shall’ does
not always mean that the enactment is obligatory or
mandatory; it depends upon the context in which the word
‘shall’ occurs and the other circumstances ...... ?

It would thus be obvious that the mere use of the word “shall”
is very far from being conclusive in this context.

7. Again, one of the tests for adjudging the mandatory nature
of a provision is whether the violation thereof is visited by a serious
penalty or its infraction results in irrevocable adverse consequences.
Tested on this anvil also, rule 19.14 of the Police Rules does not even
remotely meet the requirements. The non-holding of a Refresher

(2) ALR. 1967 S.C. 276.
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Course is neither penalised in any provision in the Police Rules
nor any adverse consequence far from the same being irrevocable
could be pointed out on behalf of the petitioners. Negatively
speaking, this consequently is in itself a pointer that the provisions
are not mandatory in nature.

8. Yet another test for defermining the mandatory nature of
the provision is whether its infraction would frustrate the very
purpose of the provision. Herein also, T am unable to see how the
failure to hold the Refresher Course in anv way defeats the main
purpose of selection to the Lower School Course. As has already
been noticed, the qualification, the eligibilitv, the method of holding
the test and the passing thereof is more than amply spelled out in
rule 13.7 itself and the supplementary standing orders framed in
this regard. In this context, rule 19.14 is meant only as a mere
guideline for giving some benefit of training before the final
selection is undertaken. The holding of the Refresher Course or not
holding the same, does not in any way materially affect the main
thrust of the provision, namely, their subsequent selection for
deputing them to the Lower School Course at the Police Training
College at Phillaur.

9. Equally, the merely procedural and the wholly ambivalent
nature of the provisions of rule 19.14 with regard to the holding of a
Refresher Course, again militate against the same being mandatory.
The provision merely mentions about the men being called in to the
Lines for a short Refresher Course of Drill and Instructions in the
Headguarter School. Neither it preseribes the duration, nor exactly
the curriculum, or precise syllabi has been spelled out therein. Tt
was further conceded before us that no administrative instruction or
standing order whatsoever with regard to this Refresher Course is in
existence. The Refresher Course is to be held at the district level.
Therefore, its duration may vary according to the whimsicality of
each local administration and even the place where such a course
is to be held at the headquarter, can hardly be pin-pointed. No
provision for the allocation of marks for this Refresher Course and
the result thereof seems to have been made out. All this would tend
to show that the provisions of Rule 19.14 of the Police Rules, in
particular with regard to the holding of the Refresher Course are
merely procedural and cannot be raised to the pedestal of mandatory
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provisions whose mere infraction, without more, would vitiate the

meaningful process of selection to the Lower School under Rule 13.7
of the Police Rules.

10. Without overly dilating on this aspect or the tests for deter-
mining the mandatory nature of a provision, it would suffice to
mention that some of them are well spelled out in the Full Bench
judgment in Guru Nanak Dev University v. Dr. Iqbal Kaur Sandhu,
(3). Applying those here would again make it manifest that rule
19.14 does not satisfy either of them.

11. Tndeed the directory nature of this rule is evident from the
cavalier fashion with which the authorities who have to implement
it, seem to be treating this provision. In paragraph 3 of the Return,
on behalf of the respondent, it is averred as follows :—

...... It is. however, incorrect to say that the selection under
rule 13.7 can be made only after the men competing have
been called in to Lines and put through a short Refresher
Course of Drill and Instructions in the Headquarters
School at the end of which they shall be examined in
competition. New Standing Order under Police Rule 13.20
has done awav with the provisions of P.P.R. 19.14. It may
also be mentioned that P.P.R. 13.7 does not envisage the
calling of prospective competitors in the Lines...... »

As at present advised, we are sceptical whether the statutory vrovi-
sions of the Police Rules can be thus repealed or done away with by
a mere standing order. However, aforesaid averment is indicative
of the sanctity which the respondent-State itself attaches to
the provision and at least is a pointer to the fact that it considers it
not as merely directory but something which can be completely by-
passed.

12. Lastly, in this context, the argument ab inconvenienti, may
also be noticed. It has been expressly averred in the Return as
follows :— : '

(14

...... As many as 353 constables of this district out of the
posted strength of 1,331 constables appeared in the test held

(3) ALR. 1976 Pb, & Haryana 69,

e .
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in January, 1980. It may, therefore, be seen that such a
large percentage of the force cannot be withdrawn as it
would render the functioning of the force impracticable.
At the same time, it may be added that no prejudice is
caused to any of the petitioners. All the competitors had

equal opportunity and ne course was run in the Lines a’c
the Headquarters.”

Tt is evident from the aforesaid averment that a mandatory construc-
tion of rule 19.14 of the Police Rules requiring every eligible
constable to be called in to the Police Lines for a long Refresher
Course, may apart from being impracticable, might well vpose a
hazard to the maintenance of law and order which is the primary
duty of the Police Force.

' 13. For all the aforesaid reasons. it appears to me as plain that
the provisions of rule 19.14 of the Police Rules and in voarticular,
with regard to the Refresher Course are plainly directorv in nature.
Nevertheless, this should not be misunderstood that these can be
violated with total impunity or be considered as if they are non-
existent. However. this much is clear that a mere infraction of the
Rules with regard to the non-holding of a Refresher Course cannot

even remotely affect the validity of the selection made for the LQW@I‘
School Course. v o L

4. It nqw remains to advert to Om Parkash and others’ case
(supra) on which basic reliance was placed- on behalf of the peti-
tioners. -An analysis of the judgment would disclose that the crucial
issue of the mandatory or the directory nature of rule 19.14 of the
Police Rules was neither pointedly raised nor adequately debated and
it seems to have been almost assumed that the rule was mandatory.
There seems to be no discussion on principle nor any reference to
authorltv in arriving at the cryptic conclusion that a bare reading
of the rule would, show that the same is mandatory. The issue was
not examined from the view point that this provision does not either
vrescribe the qualifications hor lays down any condition for the
eligibility of constables to the promotion course. The relevant
standing orders passed! under rule 13.7 of the Police Rules were not
even adverted to. The basic tests for determining the, mandatory or
directory nature of a statutory provision do not find the least mention
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in the judgment. The other factors to which I have made reference
above, seem to have not been at  all canvassed, and are conspicuous
by the absence of their consideration. With the greatest respect, I
am of the view that Om Parkash and others’ case (supra), is' not
correctly decided and has to be necessarily overruled.

15. The solitary and the basic issue hereinthaving heen decided
dgainst the petitioners, the writ petition is without merit - and has
to be dismissed. However, in view of the earlier precedent in favour
of the writ petitioners, we would decline to burden them with costs.

N' K! sl

Before S. S. Sandhawalia, C.J. and S. P. Goyal, J,
DAYA WANTI and others,—Appellants.
versus
STATE OF PUNJAB,—Respondent.-
Regular Second Appeal No. 1825 of 1972.

' : 'July 30, 1981.

Constitution of India, 1950—Article 311—Devartmental Inquiry—
Detailed order dismissing the delinguent official passed on the file—
Operational portion of the order without stating the reasons com-.
municated to the official—Non-communication of the reasons—Whe-,
ther makes the order invalid—Rules of natural justice—Whether
violated,

Held, that it is true that the recording of the reasons and dis-
closure thereof is not a. mere formality but from this it cannet be
inferred that the Government is required by any principle of natural
justice to communicate the reasoned order to the delinauent officar
and not its operational portion only. The delinquent officer would
be entitled on his request fo the disclosure or supply of the reasons
for the nassine of that order to enable him to take recourse to the
Court. But till such a request is made, no princivle of natural
justice reauires the GGovernment to necessarily supply the detailed
order fo the delinquent officer nor the non-supply of the detailed
order ¢an render the order void or invalid, (Para 4).



