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Before Rajiv Narain Raina,.J.
M/S INDIAYAMAHA MOTOR PVT. LTD.—Peritioner
versus
STATE OF HARYANA AND OTHERS—Respondents
CWP No. 7345 0f 2013
April 25,2013

A. Constitution of India, 1950 - Wit Jurisdiction - Art.
226 - Labour Law -Industrial Disputes Act, 1947 - S. 2(p) & 12(3)
- Settlement as a result of Conciliation - Ad hoc allowance - Workers
claiming ad hoc allowance in parity with transferees to another
plant of same industrial concern - Direct and indirect workmen -
Ad hoc allowance an evolution from the production incentives
earlier payable and being paid under the Settlement under Section
12(3) of the Act - Ad hoc allowance fixed for each existing workman
irrespective of redeployment in any new work area/unit in future -
Not the same as "benefits and special allowance' - Principle of
"equal pay for equal work" not applicable due to operation of
different Settlements for different plants - Settlements are sacrosanct
and bind parties being in the nature of contract - A Settlement can
he superseded only by another Settlement either within or outside
Conciliation

IHeld, that the dilference in rates of ad-hoc allowance and
conscquently pay was justified on the strength of the two separate seitlements
which had nothing to do with the kind of product being manufacturcd in
the two plants. The ad-hoc allowance was nothing but an cvolution [rom
the production incentives earlier payable and being paid under the sctilement
entered carlicr in 1994, The formula of production incentive was changed
according to profits which were different in different plants. Thercfore, the
principle lor cqual pay for equal work could not be blindly followed in cach
and cvery casc. It was also argued that few of the claimants had initially
filed an application under Section 33-C(2) of the Act sceking the same relicl
which is the subject matter of the present reference. This fact has not been
disclosed by the claimant/union in its claim statement before the Labour




M/S INDIA YAMAHA MOTOR PVT. LTD. v STATE OF 855
HARYANA AND OTHERS (Rajiv Narain Raina, 1)

Court. Settlaments are sacrosanct and continuc to bind partics and arc in
the nature of contract which parties cannot be permitted to wriggle out off.
A settlement can be superseded only by another settlement either within or
outside conciliation.

(Para 15)

B. Ad hoc allowance - Benefits and special allowance -
Two distinct allowances -Benefits and special allowance refer to
allowances available prior to introduction of ad hoc allowance

Fleld, that ad-hoc allowance mentioned in clausc 5 does not appear
to this Court to be the same thing as 'benefits and special allowancce' referred
to while decaling with transfer liability under clausc 2.3.10.3. This is wherc
the vital difference lies. The expression 'bencfits and special allowance' used
exclusively in the context of transfer would refer to aliowances availablc
prior o introduction of ad hoc allowance. In the transfer clause in the
scitlements ad hoc allowance is not employed nor can be imported. There
is also no provision in both the settlements which specifically deal with the
result ol inter-state transfer shifting dramatically the appropriate Government
itsclf from one State to another one governed by the Industrial Disputes
Act, 1947 while the other by the Uttar Pradesh Industrial Disputes Act,
1947, one a Central Act while the other a Statc law,

(Para 18)
Pawan Kumar Mutncja, Advocate, for the petitioner.
RAJIV NARAIN RAINA, J. |

(1) A joint demand notice dated 23.4.2009 was served by the
Union of Workers at the Faridabad factory of petitioner company-India
Yamaha Pvt. Limited which came to be regisicred as Industrial Reference
No.244 of 2009, after conciliation failed. A rather intcresting dispute was
referred to the Presiding Officer, Industrial Tribunal-curn-Labour Court-l,
Faridabad by the appropriate Government by order dated 22.7.2009 for
adjudication which reads;

“Whether the workers working at Faridabad plant of M/s India
Yamaha Pvt. Ltd. IFaridabad are entitled to adhoc allowance in
parity with adhoc allowance admissible and being paid to
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transferees from the plant at Surajpur performing similar work
of production of same product. in suppression of existing
settlement.

If so what relief and with what details ™

{2) The genesis of the dispute camc about in the following manncr:
The petiioner-company has two units onc at Faridabad (1laryana) and
other at Surajpur, Uttar Pradesh under the same corporate management.
‘The unit at IFaridabad at onc time produced motoreycles sold undcer the
brand name “‘Rajdoot’ while the unit at Surajpur produced ‘Yamaha’
motoreycles. Both the establishments had their separate registered trade
unions onc in Haryanaand the other in Uttar Pradesh. Thesc unions were
aflihiated to the 1lind Majdoor Sabha. As disputcs and differences kept
arising between the management and the union of workers, different
scttlements were arrived atunder Scetion 12(3) of the Industrial Disputes
Act, 1947 (for short “thc Act’) from time to ime during the conciliation
process. The carlicst scttlement at Faridabad was cntered into between the
partics on 13.4.1994 and at Surajpur on 25.8.1994.

(3) The first important settlement for purposcs of decision in this
casc was arrived at in Surajpur on 26.9.1999. As per clausc 4.10 an Ad-
hoc Allowance was made admissible for workers at the IFaridabad unit to
be paidin the following terms scttled by the partics:

“All regular workmen as on the rolls of the company on the
date of signing of setifement shall be entitled 1o Ad-hoc
allowance of Rs. 1620/~ pm. However the workmen engaged in
indirect areas who have been in the receipi of efficiency pavment
@ 70% shall be eligible to receive the Ad-hoc allowance in the
same proportion viz Rs 1134/- pm.”

(4) 1n 1999 a scparate sctilement was also armved at between the
petitioner-management and the union of workers in the unit at Surgjpur.
Uttar Pradesh with respect o the Ad-hoe Allowance in the following terms:

4O AD-HOC ALLOWANCE

All regular workmen as on the rolls of the company on the daie
of signing of settlement shall be entitled 1o Ad-hoc allowance of
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Rs.3850/- pm. [However, the workmen engaged in indirect areas
who have been in the receipt of efficiency payment @ 70% shall
be eligible to receive the Adhoc allowance in the same proportion
viz Rs 2695/- pm.”

(5) Clause 2.3.10.3 of the memorandum of scttfement 01999 at
I‘aridabad dcalt with transfcrs ctc. and rcads as {ollows:

“The workmen shall be liable to be transferred/shified/redeployed
from one machine/workplace/section/department/division/
company to another as per needs of the company or il's
subsidiarylassociate/holding companies subject to the condition
thai the wages, seniority and retirement benefits of the workman
are not adversely affected, at that poini in time. However,
benefits and special allowance specifically given only for working
in the previous company/location/dept./work station will not be
protected unless also specified for the new location/depi./
workstation.”

The corresponding provision in the sctilement at Surajpur was also
2.3.10.3 and was identical with the sister concern at Faridabad.

(6) Afier the scttlement of 1999 arrived at and its terms put in
operation, still further {resh disputes arosc which were sctiled once again
under Scction 12(3) of the Act in 2002 with which we arc not presently
concerned. Thereafter, another set of settlements were hammered in 2007
to resolve further disputes arising meanwhile, on 26.2.2007 at the Surajpur
unit and on 28.2.2007 at the Faridabad unit.

(7) These scttlements resolved the charter of demands both dated
15.12.2005 served in their respective (erritorics. However, what is of
importance is that neither the 2002 nor 2007 scttlements talk about ad-
hocallowance which right continued to be govemed by the 1999 scitlements
in the respective units. However, what requires to be noticed is that in the
1 999-scitlements what was agreed to between the partics was (o dismantic
all the existing efficiency payment schemes, production incentive schemes
or super incentive schemes or any other scheme by whatever name called
providing for additional payment connected with the level of production and
productivity and to replace those schemes by a consolidated schemc or
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what camc to be called the ad-hoc allowance. It is ad hoc allowance which
became the bone of contention before the labour Court in the above
reproduced refcrence resulting in the award impugned in this petition by the
managemecnt.

(8) The formula applied for working out the single window ad-hoc
allowancc was based on monthly average of the highest caming during the
past four financial ycars from April 1994 to March 1998 in the respective
units. The amount so caleutated was protecied at Rs 3820/- per month for
thc workers at Surajpur, Utlar Pradesh andRs 1620/- per month for existing
workmen at IFaridabad on the touchstonc of production/productivity of cach
unit mecasurcd scparately. Clausc 5.4 of the 1999 scttlements laid down that
the ad-hoc allowance so determined will remain fixed for cach existing
workman irrespective of redeployment in any new work arca/unit in future,
subjcct to the condition, however that if any indircet workman becomes
dircct workman as defined in Annexure P-5 to the settiement, he will get
adhocallowance as applicablc to direct workman of his parent division as
on datc of agreement. Likewise, a direct workman being redeployed/
transferred to an indirect job will get ad-hoc allowance as admissible to
indircct workimen ol his parent division as on date of agrcement.

(9) Itisnotdisputced that all categorics of workmen covered by
this casc were cxisting and direct workmen. In this casc wc are not
concerncd with indireet workmen,

(10) That apart, there was another settiement arrived at in 2010
between the parties with which also admittedly we are not presently concemed
since it was entered into after the reference was madc in the present casc
for adjudication in 2009, therefore, the carlier scttlements and especially
the 1999 scttlements would remain applicable and operative onboth the
partics insofar as ad-hoc allowance is concerned.

The present controversy

(11) In the ycar 2002, the production of *Rajdoot’ motorcycle in
the Faridabad plant was stopped. 1t is alleged that this plant was turned
into amanufacturing unit of ancilltary parts which would be supplicd to the
Surajpur plant. Though ancillary parts were being manufactured in both the
units, the complete machines known as “Yamaha’ motoreycles were being
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asscmbled at Surajpur. It is, thus, pleaded in paragraph 3 of the writ petition
that at no stage were the two units cver doing the same work. Rather the
work, the cfficiency, the work ethics and productivity at the two units
rcmained at variance and the Surajpur plant always performed better than
the Faridabad plant. The result of the scttlements was that workers at
Surajpur carned better wages than their counterparts at Faridabad. Thus
far so good till the next crucial milestone arosc in the peaceful onward but
scparatc march of both the units unhindered in the past by disparatc ad hoc
allowance leading to higher and lower pay.

(12) It was when that tsunami hit Faridabad that the still-waters
wcrc suddenly disturbed when 109 workers from the Surajpur unit were
transfcrred to the Faridabad units in 2009. These 109 workers from
Surajpurhad the protection of their settlements in the transfcrred unit and
continucd to carn ad-hoc allowancc at the raic of* 3850/- per month whilc
working shoulder to shoulder with the company’s old employecs at I‘aridabad
who were in reccipt of lower ad-hoc allowance of Rs. 1620 per month
undcr theirscttlement. This flarcd up the matter and led to industrial unrest.
The workers at Faridabad served a demand notice on 23.4.1999 on the
managcement duly espoused by the Trade Union.

{(13) Ittranspircs, and to put it in historical perspective that carlicr
14 workers in the I°aridabad unit filed applications under Section 33-C(2)
ofthc Act claiming that duc to transfers they had suffered monctary loss
duc todcployment from onc factory to another plant of the same company
at Faridabad which had been separatcly registered under the Factories Act.
Thesc applications were filed in the year 2000 and were dismissed by the
Presiding Officer, Labour Court Circle-I, Faridabad by order dated
t3.2.2008 on account ofthe issue being covered by the scttlement which
permitted transfer and deployment to another unit. A copy of the order has
been placed on record asAnnexure P-5. The same has no bearing on the
present casc which has come through industrial adjudication under Scction
2(k) rcad with Scction 10 of the Act, though it is taken as an objcction
by thc management to suggest that transfers were sufficient to non suit the
workcrs in the present casc.

(14} Inthe demand notices and claim statement {iled before the
Conciliation Officer and before the labour Court in the present reference,
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the workmen at Faridabad plcaded inter afia that they were in receipt off
less pay than the transferred employces duc to difference in ad-hoc allowance
in the respective states. As a result of transfer of 109 workers from Surajpur
to IFaridabad, 450 workers at Faridabad were dircetly effected as the
discovered they were drawing less pay for the same work. They claimed
that there was financial incquality lcading to dissatisfaction and anxicty
among the workers and the situation created by the management led to
incquality of pay despite the fact that the dutics and responsibilitics shouldered
by both scts of cmployces at the Faridabad unit were the same. The
principles of ‘cqual pay for equal work’ were invoked. 'T'he seethingdiscontent
formed their genuine grievance agitated in the charter of demand which was
referred for industrial adjudication for restoration ol industrial peace and
harmony.

(15) Theclaim of the workimen was contested by the management.
The claim basced on parity and ‘equal pay for cqual work’ had no placc
in a ficld occupicd by scparatc scitlements, onc duly cxecuted by the 109
workcrs with the management at Surajpur prior (o their transfer with aright
to protection of pay on redeployment or transfer and thus the Faridabad
scttlement governed the conditions of service of the 'aridabad workers duly
arrived and sctiled in 1999 under Section 12(3) of the Act through the
conciliation machinery availablc at Faridabad, which remained sacrosanct.
The difference in rates of ad-hoc allowance and conscquently pay was
justificd on the strength of the two scparate scttlements which had nothing
o do with the kind of product being manufactured in the two plants. The
ad-hoc allowance was nothing but an cvolution from the productionincentives
carlier payablc and being paid under the scttlement entered carlier in 1994,
‘The formula of production incentive was changed accordingto profits which
were different in different plants. Therefore, the principle for cqual pay for
cqual work could not be bhindly followed in cach and cvery casc. 1t was
also argucd that few of the claimants had initially filed anapplication under
Scetion 33-C(2) of the Act secking the same relict which s the subject
mattcr of the present reference. This fact has not been disclosed by the
clammant/union in its claim statement before the Labour Court. Scutlements
are sacrosanct and continue to bind partics and arc in thenature of contract
which partics cannot be permitted to wriggle out off. A scttlement can be
supcrseded only by another scttlement cither within oroutside conciliation.

e
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{(16) 'Thereis no dispute that both the scttlements of 1999 continucd
to opcrate in their respective ficlds and territorics and continuc to do so
till date. 1t is also not disputed that 109 employces [rom Surajpur were
transferred to FFaridabad by an Act of the management. [t is also not
disputcd that the transferred employees at Faridabad get higher ad-hoc
allowancce than their counterparts at Faridabad for performing no cxtra
work. It is also not disputed that the settlements 02002, 2007 and 2010
do not spcak about ad-hoc allowance and therelore the governing contract
inthe present case arc the two scttiements of 1999. 1tis also not disputed
invicw of clausc 5.1 ofthe incentive scheme laid down in 1999 settlements
that in the new dispensation both the parties agreed to discontinuc all the
cxisting efTicicney payment schemes, production incentive schemes or super
incentive schemes or any other scheme providing additional payment
connccted with the level of production and productivity which would thercafier
bc consolidated under onc head called the ad-hoc allowance drawn on a
new formula bascd on production and productivity and that is how the
management agreed to protect carnings of the existing workmen. Clausc
5.4 protccled ad-hoc allowance determined by the new formula (o remain
fixed for cach existing workman irrespective of redeployment in any new
work arca/unit in futurc.

(17) A closcreading of clause 2.3.10.3 which dcals with transferred/
shifted/ re-deployed from one machine/ work place/ section/ department/
division/ company (o another as per needs of the company or it’s subsidiary/
associate/ holding companies could be done but would be subject to the
condition that the wagcs, scniority and rctirement benefits ofthe workman
are not advcersely effected at that point in time. Howcver, benefits and
spccial allowances specifically given only for working in the previous
company/location/department/workstation will not be protected unless also
specificd for the new location/department/workstation.

(18) A closcrcading of clausc 2.3.10.3 and 5.1 to 5.4 Icavc no
manner of doubt in my mind that the expression ‘benehits and special
allowance’ specifically mentioned and given only for working in theprevious
company ctc alone will not be protected. Reference to- as to such benefits-
unless so also specified for the new location cte stood dissolved and
replaced by the newly created ad-hoc allowance. Ad-hoc allowance
mentionced in clausc 5 does not appear to this Court to be the same thing
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as *henefits and special allowance’ referred to while dealing with transfer
liability under clause 2.3.10.3. This is where the vital difference lics. The
expression ‘henefits and special allowance "used exclusively in the context
of transfer would refer o allowances available prior to introduction of ad
hoc allowance. [n the transfer clausc in the scttlements ad hoc allowance
is not employed nor can beimported. There is also no provision in both
the scttiements which specifically deal with the resull of inter-state transfer
shifting dramatically the appropriatc Government itscl{ from one State to
another onc governed by the Industrial Disputes Act, 1947 while the other
by the Uttar Pradesh Industrial DisputesAct, 1947. onc a Central Act while
the other a State law. These possibilitics appear not to have been
contemplated, comprehended, thought out or taken carc of by usc ol clear,
unambiguous words and with any mathematical clarity. Ifad-hoc allowance
as per the showing of the management is linked with production/productivity,
then it can have reference only to the place of work or situs of the [actory/
unit under onc roof connected with production of goods and scrvices
produced in onc establishment.

(19) Thc only question which appears to this Court presently
cmerging [or determination is whether the principle of *cqual pay for cqual
work’ on the basis of parily, non-arbitrarincss and non-discrimination can
be applicd to the casc in hand. There is much authority which keeps the
Court away from blindly applying the principlc of parity in pay scalcs or
mechanically applying the doctrine of ‘cqual pay for cqual work’. This
judicial aversion should normally be the first reaction ol the Court before
it cmbarks on further journcy. Thereafier, the inquiry would need o be
addressed to the facts of each case, of the management and of the workers
claiming parity of pay and to either accept or ward it ofT, the cvidence both
documentary and the statement of witnesses, i{ any. to answer positively
with a a judicial yes or no.

(20} Assuming arguendothat there should be no panty or application

ol the principle of *cqual pay for cqual work” in this casc in the face of

the settiements then the Court would only sce the stand of the management
hefore the Tabour Court in its pleadings and evidence ol witnesses, if any,
led betore the labour Court.

. AAAAAA;
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(21) To this end, I asked Mr. Mutngja. if the management had
produced any witnesses who have been cross cxamined on the issuc ol
parity of pay and ‘cqual pay for cqual work’. That is how this Court fcll
upon the deposition of Mr. Prem Parkash Sharma (Group Head GS-TR)
MW-1, a senior officer of the company working since Scptember 1995
and admittedly the transferring authority himsclf who deposed in his affidavit
by way of cxamination in chicfthat he was fully conversant with the facts
of the casc and to deposc thereto. In his cross examination he admitied
that he was the person authorized by the company {o transfer workers. Still
furtherin his cross examination, he candidly admitted to facts of far reaching
conscquences as under:

“It is correct that the way in which the workers are transferred
Srom Faridabad unit to Greater Noida like that the workers
came after transfer from Surajpur planit 10 lFaridabad. In
Surajpur plant various models of Yamaha motorcycles are being
assembled whereas in industrial unit at FFaridabad only spare
parts of motorcycles are being manufactured. In Surajpur plant
the worker get ad-hoc allowances of Rs. 3850 per month and in
Faridabad plant worker get Rs. 1620). 11 is correct that the
workers who are transferred from Surajpur (Greater Noida) are
getting same pay and getting adhoc allowance of Rs. 3850/- 1t is
correct that from yvear 2003 the spare parts of Yamaha
motorcycles are made in Faridabad unit. It is correct that out of
700 workers working in our plot 150 workers are getting adhoc
allowance of Rs.3850 while other 550 workers are getting
Rs. 1620. Itis correct that all workers perform same tvpe of work.
There is no any sort of difference in their work. li is correct that
the applicant worker has demanded adhoc allowances of Rs. 3850
Sfrom April 2003, which is Rs.2080 less than adhoc allowance
which they are getting. It is correct that | have not filed any
appeal against the pending reference. 1t is incorrect that these
worker are entitled for this money. It is correct that Rajinder
Sharma who was earlier posted at Surajpur unit, his adhoc
allowance is not reduced during his transfer. | cannot tell that
Iix W2/6, Ixx W2/7 are wage slip of our company or not. Point A
of W.S. Bears my signature, il seems (o be. It is incorrect that the
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thimg which are mentioned in my affidavit have not mentioned
in W.S. The facts which are mentioned in para no.9 of my
affidavit. the document related to those are available in the file.
It is incorrect that intentionally | have not produced any
document related to working condition, production and service
conditions. Ii is correct that Yamaha Motorcyele manufuciure
equipments and spare parts of Yamaha brand motorcycle in
Faridabad and all workers perform same tvpe of work. 1t is
correct that one balance sheet is prepared for both Surajpur
plant and Faridabad plant.”

(22} Inthe faccof the clear and categoric admission that at Faridabad
all workers, both transfcrees from Surajpur, Greater Noida and original
cxisting workers at FFaridabad, perform the same type of work and *‘there
is nq any sort ol difference in their work™ that the principle ofapplicability
of the principle of parity and equal pay for cqual work would arisc in this
casc.

(23) Thelabour Court by its impugned award dated 1.2.2013 has
broadly applied the principle of parity and cqual pay for cqual work to
answcr the reference in favour of the workmen and 1o rcach this conclusion
has rclied upon Avtar Singh v. State hank and others (1); and Balwant
Singh v. State of Haryana and others (2).

(24) Mr. Mutngja, learncd counscl appearing (or the petitioner
continues 1o rely on National Engineeving Industries Ltd, v. State of
Rajasthan and others (3); as before the labour Court but in addition
thereto reclies on decisions of the Supreme Court in Sirsitk Lid. v.
Government of Andhara Pradesh and another (4), Barauni Refinery
Pragatishceel Shramik Panishad v, Indian Ot Corporation Limited (5); and
ITC Ltd. Workers’ Welfare Association and another v. Management
of ITC Ltd. and another (6). 1t 1s the contention of the petitioner that
a scttlement has been defined in Section 2(p) ol thcAct as being a writien
agreement between the employer and workmen arrived at in the course of

(1) 2012(2)SCT 31
(2) 2011 (2)SCT 285
(3)  2000-1-1.1.1247
(4) 1964 (2) SCR 448
(5) (1991)1SCC 4
(6) (2002) 3 SCC 411
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conciliation proceedings under Section 12(3) of theAct. Such settlements
arrived at between the parties should be respected and industrial pecace
should not be allowed to be disturbed by the publication of the award which
might be different from the settlement. He would refer to paragraph 6 of
Sirsilk Lrd 1o urge that a settlement of a disputc between the partics is
Lo be preferred as it would lead to more lasting pcace than an award, as
it is arrived at by the free will of the partics and is a pointer to their being
goodwill between them. Leamed counsel submits that in view of the settlement,
the reference itsclf deserves to be cancelled as it would be unreasonablc
to assumc that the Industrnal Tribunal would insist upon dealing with the
disputc on imcrits cven after it is informed that the disputc has been amicably
scttled between the partics and thercfore the T'ribunal should immediatcly
agree to make an award in terms of the settlement between the parties.
There can be a casc where a dispute is sctiled afler award has been
submitted to Government and in such a casc the Government need not
publish the award for it to become enforccablc under Scction 17 of the
Act. This would be a special situation which docs not arisc in this casc.

(25) In Barauni Refinery Pragatisheel Shramik Parishad, 1
has been held by the Supreme Court that there is an underlying assumption
that the scttiement reached with the help of the conciliation olficer must be
fair and rcasonablc and can, thercfore, specifically be made binding not only
on the workimen belonging to the union signing the scttlement to be binding
also on the others. To that cxtent a settlement arrived at in the course of
conciliation proccedings can be put on par with an award madce by the
adjudicatory authority (sce para 8 of the report).

(26) Lcarncd counsel hecavily relics on paragraphs 14, 17,21 and
25 of ITC Ltd Workers’ Welfare Association which arc reproduced
below:

“14. In answering the reference the indusirial adjudicator has
{0 keep in the forefront of his mind the settlement reached under
Section 12(3) of the Industrial Disputes Act., Once it is found
that the terms of the settlement operate in respect of the dispute
raised before it, it is not open to the Industrial Tribunal to ignore
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the seulement or even belittle its effect by applving its mind
independent of the settlement unless the setifement is found to
be contrary to the mandatory provisions of the Act or unless it
is found that there is non-conformance to the norms by which
the settlement could be subjected to limited judicial scrutiny.
This is in fact the approach of the Tribunal in the instant case.
The [High Cowrt which examined the issue from a different angle
as well was, in our view, justified in affirming the award of the
Tiribunal.

17. Admittedly, the settlement arrived at in the instant case was
in the course of the conciliation proceedings and therefore it
carries a presumption that it is just and fair. It becomes binding
on all the parties to the dispute as well as the other workmen in
the establishment to which the dispute relates and all other
persons who may be subsequently employed in that
establishmeni. An individual employee cannot seek to wriggle
out of the settlement merely because it does nol suit him.

21. Another principle which deserves notice is the one firmly
laid down in Herbertsons Lid. v, Workmen, (1976) 4 SCC 736.
It was emphasised that the settlement has to be taken as a

package deal and it should not be scanned “'in bits and picces™
to hold some parts good and accepiable and others bad. Then it
was observed: (SCC p.745, para 27)

“Unless it can be demonstrated that ithe objectionable
poriion is such that it completelv ounveighs all the other
advantages gained the Court will be slow to hold a
settlement as unfair and unjusi. The settlement has 1o be
accepted or rejected as a whole and we are unable to reject
it as @ whole as unfair or unjust.”

25 The ligh Court proceeded to consider whether even thai
particular clause in the settfement dealing with the pension is
per se arbitrary or discriminatory and reached a conclusion thai
it is not so for the reason that a new scheme for pension has
heen introduced by the impugned seitfement and that the question
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of arbitrariness in fixing the cut-off date does not therefore arise.
The lligh Court further held that the fixation of cut-off date for
. the purpose of entitlement of life pension cannot be said to be
arbitrary or irrational, as such fixation becomes imperative from
financial point of view and moreover the date coincided with
the platinum jubilee celebrations of the Company. The date waus
not “picked up from the hat’, the IHigh Court observed. The
High Court approached the issue more from the angle ofArticle
14 and referred io the decisions in which the State’s action in
making the classification for the purpose of extending the
pensionary benefits or additional benefits fell for consideration
of this Court. Strictly speaking, such approach is not_ apt_and

appropriaie. The present case is one where Article 14 cannot be
applied as the respondent is not “State " or “other authority '

On this, there is practically no dispute. If so, the approach should
be as we indicated earlier, that is o sav, whether the settlement
can be said to be unjust, unfair or vitiated by mala fides. No
mala fides is imputed to anyone. What remains to be considered
is whether it is fair and just, viewed from a broader angle and
taking a holistic view of the matter. It is true that certain
considerations germane o Article 14 may also be germane while
deciding the issue whether the settlement is just and fair. But, it
does not follow that the doctrine of classification and the
principles associated with it should be projected wholesale into
the process of consideration of jusiness and fairness of the
settlement. There may be some overlapping and there may be
some facets which apply in commaon to determine the crucial
issue whether the settlement on the whole is just and fair, but
that is not to say that the settlement is liable to be tested on the
touchstone of Article 14, more so when it has no application in
the instant case. Keeping this distinction in mind and considering
the grounds of attack on the particular clause of settlement, we
are unable to hold that it is vulnerable to challenge on any well-
recognised grounds. The facis on record do not establish that
the settlement which was reached was palpable unjust or unfair
from the point of view of the entire body of workmen. The
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preponderance of circumsiances and the material on record do
not in our view, displace the presumption attached to the
setilement arrived at in the course of conciliation. ™

(27) On areading of the /TC Ltd or {or that the mattcr the other
two judgments, I find that scttlements in those cascs were considered under
the cover of a single unit or single establishment. Nonc of'these cascs has
dealt with an exceptional situation arising out of transfer of employcces from
onc unit to another located in another State of the union, therelore, the text
and context of both the settlements of 1999 have to be examined through
adifTerent judicial lens specially adapted for the purposc for cxamming relicl
in this casc which may be granted or denied.

(28) 1havealready expressed the view of this Court above on the
two scttlements of 1999 in the text and context ol clauses 2.3.10.3 being
the provision [or transfer and clauscs 5.1 to 5.4 in the Chapter of Incentive
Schemes and do not find in those provisions; or in cither of the settlements
contemporancously arrived at, onc signed at Surajpur while the other at
IFaridabad by the same management but with different trade unions, containing
any mcchanism which could block or be capable of denying the workers
at I'aridabad the right 1o equal pay for equal work when the work performed
by the two scts of employces doing qualitatively and quantitatively the same
work under onc roof as has been testified in the oral evidence ol MW |
10 be the same and that too coming from an officer of the company with
the power to transfer employees either way candidly deposing that both
sct of workers perfonm the same work. Inhis deposition, Mr. Prem Parkash
Sharma makes no distinction between the degrees of duties and
responsibilitics. e docs not qualify his broad statement, His deposition is
to the contrary when in cross examination he confesses that all workers
performed the same type of work and there is no sort of difference in their
work. H the ad-hoc allowance 1s production and productivity based then
obviously it has to be linked with production/productivity of the unit at
l‘aridabad cqually for both otherwise onc would have to import two
productivity principles which conclusion the scttlements do not support.
Morcover, the balance sheets arc consolidated.

(29) The two scts of employccs forming two different groups in
their parent focations when thrown in one melting pot working shoulder to
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shoulder on the same machines and producing the same goods and scrvices
would indced be a serious infraction of the cquality clausc of Article 14 of
the Constitution which penetrates and permeatces in private employment as
well with the added protection of Article 39(d) which guaranices in its hope
that there would be cqual pay for equal work for both men and women.
Though Article 39(d) is a dircction to the State in formulating its policy but
I find no inhibiting factors thercin as to why the broad principle should not
be applicd to the private sector to achicve the constitutional goal, though
Article 39(d) is not a fundamental right. Howcver, in a case involving a
scitlement in onc unit/factory/cstablishment then objecting workmen cannot
gctrid of a scttlement and Article 14 cannot be invoked or pressed in aid
1o wriggle out of the contract or settlement arrived at in conciliation under
Section 12 (3) of thcAct. There would then be a bar on this Court to invoke
Articlc 14 of the Constitution as explained in 77C Ltd in paragraph 25 of
the report reproduced supra and to sct about undoing the settlement.

(30) WW-1/S.D. Tyagi appcaring [or thc workers-union has
deposced in cross cxamination that the final shapc to the motorcycle is given
in I'aridabad alter the Yamaha company had scparatcd from the Escorts
Group the ycar 2003. No other oral evidence was led before the labour
Court on the basis of which I can hold to the contrary or disagree with
the findings of the labour Court recorded in the award arrived at aficr
appreciating the evidence on record.

(31) For the forcgoing reasons, ! find that there 1s no discernible
infirmity in the impugned award nor any crror of jurisdiction committed by
itor perversity in its findings based on mis-appreciation of ¢vidence warranting
interference and would, therefore, in the result dismiss this petition in Himins
as not warranting admission. But for the transfers of workers from Surajpur
to Faridabad the dispute would not have arisen as in both States the body
of workers would have remained bound by their sctilements. This Court
also docs not find as a conscquence of the above any cogent or valid recason
justifying quashing of'the order of reference (P-7) itscll.

S. Gupta




