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Before Rajesh Bindal, J.
NATIONALTEXTILE CORPORATION LIMITED—Petitioner
versus
PRESIDING OFFICERANDANOTHER
CWP No. 8422 of 2011
October 9, 2012

A. Constitution of India, 1950 - Art. 226 - Industrial
Disputes Act 1947 - $.33-C(2) - Voluntary Retirement Scheme (VRS)

Respondents

Sframed by a Public Sector Undertaking - Introduced to veduce surplus

staff and to bring in financial efficiency - Employee paid considerable
amount as ex-gratia besides terminal benefits in lieu of employee
voluntarily leaving job - Commonly known as "Golden Handshake"
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- Ends jural relationship between employer and employee - Employee
plans for future considering his status at the time and not keeping
in view future pay revisions.

! {eld, that voluntary retirement scheme is some times called Voluntary
Scparation Scheme. These arce introduced to reducce the surplus staff and
to bring in (inancial cfliciency. The cmployccs arc paid considerable amount

as cx-gratia besides terminal benefits. Itis in licu of the employee himsell

lcaving the job. 1tis a kind of package deal of give and take. [t is also
commonly known as 'Golden [ landshake'. The solc object of paying huge
sum is {0 bring about a complcte cessation of the jural relationship between
the cmployer and the employce, as a result of which he lcaves all his rights
and there is no question of entertaining any claim pertaining to his period
of scrvice later on. If he is still permitted, the scheme itsell would be
frustrated.
(Para 9)
B. Constitution of India, 1950 - Art. 226 - Industrial
Disputes Act 1957 - 8.33-C(2) - Respondents working in senior
positions in managerial capacity - Opted for VRS and paid lump sum
as per Scheme framed - Five years on, claimed arrears on account
of merger of 50% DearnessAllowance with basic pay w.e.f. 01.04.2004
till date of retirement - Whether entitled and claim sustainable -
Held, no, as there was complete cessation of the jural relationship
hetween the employer and the employee - Labour Court award
allowing such claims set aside.

HHeld, that in the present case, the respondents have been paid,
whalcver amount they were entitled (o as per the voluntary rctircment
scheme. With their cyes open they offered to take voluntary retirement
which was accepted by the employer. Now they cannot be allowed to tum
around and statc that there was some increase in emoluments for the period
they werce in service, hence, arc entitled to be paid the same,

(Para 13)

Further held, that it is not in disputce that the respondents herein
had retired in terms of their offer of voluntary retirement much prior thercto.
Hence, even as per the scheme, the respondents will not be entitled to the
benefit of merger of 50% dearncss allowance with the basic pay.

(Para 14)
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(1) This order will dispose of dispose of CWP Nos. 8422, 8506,
8509, 8519, 8521, 8552, and 8574 of 2011, as the common qucstions
of law and lacts arc involved therein.

(2) Bricfly the facts of the casc arc that the respondents herein were
working on different posts with the petitioner Corporation. They had sought
voluntanly rctirement as per the scheme framed by the petitioner. After they
had already retired, they filed applications under Scction 33-C (2) of the
Industrial Disputes Act, 1947 (for short, ‘the Act’), before the Labour
Court, U.I" Chandigarh, (for short, ‘thc Labour Court’) sceking payment
of certain emoluments which, according to them, were duc for the period
they were in service. The posts on which the respondents were working,
the date on which they sought voluntarily retirement, the datc on which the
application under Section 33-C (2) of thc Act was filed, and the amount
paid on voluntarily rctirement in lump sum, arc given below:-

Name and designation  CWP No. Date of Date of The amount paid
of the employee voluntary filing on retirement in
retirement application Rs.

ws 33-C ()

of the Act
Sunit Kumar, Deputy 8422 of 2011 17.6.2004 1.4.2009 10.46,513.06
Munager (Spinning)
Sham Lal, Head Time 8506 of 2011 28.2.2006 1.9.2000 114,44 062.00
Keeper
Ashok Kumar, Labour 8509 of 2011 31.5.2004 [.9.2009 08.67.578.77

Weltare Officer

N. P. Sharma, Deputy 8519 of
Manager (Spinning)

20001 31.1.2006 1.9.2009 12,29,732.98

Rashpal Singh, Deputy 8521 of 2011 17.6.2004 1.9.2009 11.83.644.99
Manager {(weaving)

Dalip Kumar Sckhri. 8552 of 2011 31.5.2004 1.9.2009 06.72.420.39
Sales Supervisor

Rajinder Singh, 8574 of 2011 17.6.2004 1.9.2009 08.49,133.45
Assistant Manager
(Engincering)
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(3) The respondents who were serving on the posts. as mentioned
above, sought valuntary retirement and were paid the lump sum as per the
scheme framed. More than three to five years thereafier. they fifed application
under Scction 33-C (2) of the Act claiming that on account of merger off
50% Dcarncss Allowance with the basic pay with cffcct irom 1.4.2004,
they were entitled to increased emoluments upto their date of retireiment.
The claim was aceepted by the leamed Labour Court vide commmon impugned
award dated 4.2.2011, which has been impugned by the petitioner
Corporation beforc this court in the present bunch of writ pelitions.

(4) L.carned counscl for the petitioner submitted that firstly the
respondents hercin cannot be termed to be the workmen. They were
working on scnior positions in managcnal capacity. Accordingly, they were
not entitled to invoke the jurisdiction of the Labour Court, Secondly, he
submitted that aficr the respondents had sought voluntarily retirement and
the lump sum amount as per retirement scheme had been paid to them, the
rclationship of master and servant came to an end. Thereaticr, they could
not scek any bencefit which may be duc to them during their period of service.

(5) Lcarned counsel for the petitioner further submitted that cven
on merits as wcell, the respondents have no claim for the reason that merger
of 50% dcarncss allowance with the basic pay was to takc cltect from
1.10.2006, whercas the respondents had alrcady retired prior thereto. The
aforcsaid decision was partially modificd and the cficetive date of merper
was changed (o 1.4.2004. However, it was applicablc only for the cimployecs.
who were on the rolls of the company as on 1.3.2008. llence, cven on
merits, the respondents were not entitled to the relicl which has been granted
to them by the Labour Court. Insupport of his arguments. he placed reliance
upon judgments of 1lon’ble the Supreme Court in A. K. Bindal and
another versus Union of India and others (1), 1112C Voluntary Retd.
LEmps. Welfare Soc. and Anr. versus Heavy Engineering Corporation
Ltd and Ors. (2) and judgment of Delhi High Court in WP (C) No. 8425
of 2009 Inderpal Singh vs National Textile Corporation Limited
dated 24.2.2010.

(1) 2003 (3) R8T 66
(2) AIR 20006 5C 1420
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(6) On the other hand, lcamed counscl for the respondents submitted
that the respondents arc sceking the benefits in terms of a clause in the policy
whercby arrcars of salary/ wagces payablc duc to revision, cte. arc to be
included whilc computing the benelits and difference is required to be paid.
Once. the decision was taken by the authoritics for merger of 50% dcamcss
allowancc with basic pay, the consequential increased cmoluments are
payablc to the respondents.

(7) lcard Icarncd counscl for the partics and peruscd the paper
book.

(8) The facts of the casc, as have been cnumcrated above, that the
respondents herein sought voluntarily retirement on the dates, as mentioned
in paragraph no. 2, and were paid cmoluments in terms ol the scheme, arc
not in disputc. The dispute in the present casc is only pertaining to some
increasc in the emoluments on account of merger of 50% dearness allowance
in the basic pay for the period the respondents were in service. What s
required 1o be considered is as to whether such a claim is maintainablc at
this stage ?

(9)A similar issuc came up for consideration before Hon’ble the
Supreme Court inA. K. Bindal's casc (supra), where voluntary retirement
scheme [ramed by a public sector undertaking was under considcration. It
was held therein that voluntary retirement scheme is some times called
Voluntary Separation Scheme. These arc introducced to reducc the surplus
staffand to bring in financial cfficiency. The employccs arc paid considerable
amounl as cx-gratia besides terminal benefits. Itis in licu of the employce
himscl{ Icaving the job. It is a kind of packagc dcal of give and takc. It
is also commonly known as ‘Golden [fandshake’. The solc object of paying
huge sum is o bring about a complete cessation of the jural rclationship
between the employer and the employee, as a result of which he lcaves
all his rights and there is no question of entertaining any claim pertaining
to his period of service later on. [fhe is still permitted, the scheme itself
would be frustrated. ‘The relevant paragraphs thereofl are extracted below:-

“32. "T'he units of the companics have alrcady suspended their
operations quite some time back and as on date no unitis functioning
nor any production is being made. There is also no denial of the fact
that the companies have suffered huge losses and salarics of the
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employees who were practically doing no work has been paid by
the Government for a considerablc long period. T'he employecs
accepted VRS with their eyes open without making anykind of protest
rcgarding their past rights based uponrevision of pay scale [rom
1.1.1992.

33.The Voluntary Retirement Scheme (VRS) which is some times
called Voluntary Scparation Scheme (VSS) is introduced by
companies and industrial establishments in order to reduce the surplus
staff and tobring in financial efficiency. The Officc Memorandum
dated 5.5.2000 issued by Government of India provided that for
sick and unviable units, the VRS package oDcepariment of Heavy
Industry will be adopied. Under this Scheme an employec is entitled
lo an cx-gratia paymeniequivalent to 45 days cmoluments (pay
D.A.) for eachcompleted year of service or the monthly emoluments
atthe time of retirement multiplied by the balance months of service
left before the normal date of retirement, whicheveris less. Thisis in
addition to terminal benefits. The Government was conscious about
the fact that the payscales of some of the PSUs had not been revised
with cffect from 1.1.1992 and thercfore it has provided adequate
compensation in that regard in the second VRS which was announced
for all Central Public Sector Undertakings on6.11.2001. Clause (a)
of the scheme reads as under:

(a) Lx-gratia payment in respect of employcecs on pay scales at
1.1.87and 1.1.92 levels, computed on theirexisting pay scales
in accordance with the extant scheme, shall be increased by
100% and 50%respectively.

34. This shows that a considcrable amount is to be paid to an
cmployec ex-gratia besides the terminal benefitsin case he opts for
voluntary retirement under the Schemeand his option is accepted.
The amount is paid not fordoing any work or rendering any service.
[tis paid in lieuof the employee himselTeaving the services of the
company or the industrial cstablishment and forgoing allhis claims or
rights in the same. It is a package deal of giveand take. That is why
in business world it is known as ‘Golden 1landshake’. The main
puposc of paying thisamount is to bring about a complete cessation
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of the jural relationship between the cmploycr and the émployec.
After thec amount is paid and the employce ccases to be under the
cmployment of thc company or the undcrtaking, he Icaves with all
his rights and there is no question of his again agitating for any kind of
his past rights, with his erstwhile employer including making any claim
with regard to enhancement of pay scale {or an carlicr period. [f the
employcceis still penmitted to raise a gricvance regarding cnhancement
of pay scalc from a retrospective date, even aficr he has opted for
Voluntary Retirement Scheme and has accepted the amount paid o
him, the whole purpose of introducing the Scheme would be totally
frustrated.”

(1 Oj Theissuc was again considered by Hon’blc the Supreme Court

in HEC Voluntary Retd. Emps. Welfare Soc.’s casc (supra), wherein
it was observed that once an employec opts for voluntary retirement, in

lerms o

f'a contract, he cannot raise a claim for a higher salary unless by

rcason of a statute or a policy framed by the cmployer he becomes entitled

thereto.

The employee, who opts for voluntary rctirement scheme, makes

a planning for future considcring his status at that time and not keeping in
vicw that in futurc there may be pay revision. At that time he knows wherc
he stands and is preparcd o ceasc his rclationship with the employer by
resorting to ‘Golden Handshake’. The relevant paras thercof are extracted
below:- :

“18. The voluntary rctirement scheme spcaks of a package. Onc
cither takes it or rejects it. Whilc offering to opt for the samc,
presumably the employee takes into considcration the futurc
implication also.

19. It is not in disputc that the effcct of such voluntary retirement
scheme is cessation of jural relationship between the employer and
the employee. Once an employec opts to retire voluntarily, in terms
of the contract he cannot raise a claim for a higher salary unlcss by
rcason of a statute he becomes entitled thereto. Hemay also become
cntitled thereto even if a policy in that behalf'is formutated by the
Company.

20. We have indicated hereinbefore that before floaling such a scheme

both thc employer as also the employcc take into account financial
implications in rclation thereto. When an invitation to offer is floatcd
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hy rcason of such a scheme, the employcer must have carried out
excercises as regard the financial implication thereof” [fa large number
ol employces opt thercfor, having regard to the financial constraints
an employer may not aceept oflersof a number of employces and
may confinc the same toonly a scction of optees. Similarly when an
cmployer accepts the reccommendations ol a Pay Revision
Commitice, having regard to the fimancial imphcations thercof itmay
acceplorreject the whole or a part of it Thequestion of inclusion of
cmployees who lorm a special class by themsclves, would, thus.
depend upon the objectand purport thercol. The appellants heremn
do not fall citherin clauses 3.2 or 3.3 expressly. ‘They would be
treated to beincluded in clause 3.2, provided they are considered at
par willh superannuated employee. They would be excluded il they
are treated to be discharged employce.

2 1. Wc have noticed that admittedly thousands of employces had
opted for voluntary retirement during the period 1n question. They
indisputably lorm a distinct and different class. Faving given our
anxious considcrationthereto, we arc of the opinion that ncither they
arcdischarged employces nor arc superannuated cmploycces. The
cxpression *‘supcrannuation” connotes a distinctmeaning, Itordinarily
mecans, unless otherwise provided for in the statute, that not only he
rcaches the age of supcrannuation prescribed therefor, but also
becomes entitled to the retiral benefits thercof including pension.
“Voluntary retirement” could have fallen within the aforementioned
expression, provided 10 was so stated expressly in the scheme.

22, Financial considerations are, thus, a relevantiactor both for Noating,
a scheme of voluntary retirement aswell as for revision of pay. Those
cmployees who opted forvoluntary retirement, make a planning for
the futurc. At thetime of giving option, they know where they stand.
At thatpoint of time they did not anticipate that they would get the
benefitofrevision in the scales ol pay. They prepared themselves to
contract out of the jural relationship by resorting (o “golden
handshake™. They are bound by thereown act. 'The parties are bound
by the terms of contract of voluntary retirement. We have noticed
hercinbelore thatunless a statute or statutory provision interdict. the
relationship between the parties to act pursuant (o or in furtherance
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ofl'the voluniary retirement scheme, is governed by contract. By such
contract, they can opt out for such other terms and conditions as
may be agreed upon. In this casc the terms and conditions of the
contract arc not govemced by a statutc or stalutory rulcs.

(11) The aforesaid judgments were followed by Delhi High Court
in Inderpal Singh’ s casc (supra).

(12) If the facts of the present casc arc considered, keeping in view
the cnunciation of law as referred to above, in my opimion, the impugned
award ol the Labour Court cannot be sustained and is liablc to be set aside.

(13) In the present case, the respondents have been paid, whatever
amount they werc entitled to as per the voluntary retirement scheme. With
their cyes open they offered 1o take voluntary retirement which was aceepted
by thc employer. Now they cannot be allowed (o turn around and statc
that there was some incrcase in emoluments for the period they were in
scrvice, henee, are entitled to be paid the same, as there was complete
cessation of the jural relationship between the employer and the cmploycee.

(14) liven otherwise, the decision taken by the petitioner Corporation
for merger of 50% dcamess allowance with the basic pay was circulated
on 28.12.2006 (Anncxurc P-6). It was to takc ¢fTect from 1.10.2006. The
samc was revised vide office order dated 2.5.2008 (Anncxure P-7) directing
that the clTective date of merger of 50% deamess allowance with basic pay
will be 1.4.2004, 10 all thosc CDA pay pattern employces who were on
the rolls of the company as on 1.3.2008. 1t is not in disputc that the
respondents hercin had retired in terms of their offer of voluntary rctirement
much prior thercto. Flence, even as per the scheme, the respondents will
not be entitled to the benefit of merger of 50% dearncss allowance with
the basic pay.

(15) In view of my aforesaid discussions, thc impugned award
passcd by the Labour Court deserves to be set aside. Ordered accordingly.

(16} As the award of the Labour Court could not be sustained on
merits, 1 do not find any nccessity to go into the issuc as lo whether the
respondents were workmen or not.

(17) The writ pctitions are allowed.

S. Gupta




