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P. 2 does not apply to the industrial units of the petitioners. They 
are entitled to the exemption from payment of tax on the basis of; 
the exemption certificates granted in their favour by the Assessing 
Authority on the entire turnover irrespective of the fact whether or 
not it exceeds Rs. 5 lacg in a year. Such exemption is to remain in 
force in the case of the petitioners for a period of two years from the 
date of grant of the exemption certificates by the Assessing Authority.

(12) In the circumstances of the case, however, I make no order 
as to costs.

R.N.R.

Before V. Ramaswamy, CJ and G. R. Majithia, J.

NIKKA SINGH AND OTHERS,—Petitioners. 

versus

STATE OF PUNJAB AND OTHERS,—Respondents.

Civil Writ Petition No. 863 of 1982 

August 4, 1988.

Northern India Canal and Drainage Act ( VIII of 1873)—Ss. 3(3), 
5, 33, 34 and 35—Northern Indian Canal and Drainage Rules, 1878— 
Rl. 21—Levy of water charges from right-holders for utilisation of 
rain water over flowing from Dam—Part II of the Act applied by 
notification to Cho in question—Demand by State for recovery of 
water charges—Whether legal and justified—Such cho—Whether 
‘Canal' within the meaning of Section 3(3)—Persons likely to be 
affected by imposition of charges—Whether have a right of hearing.

Held, that once the State Government has applied the provi­
sions of Part II of the Northern India Canal and Drainage Act, 1873 
by notification to the natural collection of water or to the natural 
drainage channel, the work falls within the definition of clause (d) 
of Section 3(i) of the Act and is a ‘canal’ for the purpose of the Act 
for irrigation purposes. Therefore, the recovery of abiana/water 
charges by the State for the period after the notification i.e. after 
the provisions of Part II of the Act were made applicable to the 
work is legal. Hence the action of the State Government is 
perfectly legal and justified.

(Paras 6 and 8).
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Held, that a combined reading of Sections 33 , 34 and 35 of the 
Act shows that if water or a watercourse is used in an unauthorised 
manner or is allowed to run to waste, all persons who derive water 
supplies from the course can be made jointly liable for the charges 
for the water so wasted and the penalties can also be imposed upon 
them on account of the wastage of water. -

(Para 10).

Held, that the functions assigned to the authorities named in 
Ss. 34 and 35 are of quasi judicial nature and the order that it passes 
is an order of assessment of water charges and penalty. Such an 
order cannot be passed upon any evidence or any fact without first 
pointing out the same to the assessee and giving him reasonable 
opportunity of meeting the case which is ultimately made against 
him. Even if the authorities have to sustain their action under 
Section 36 of the Act read with Rule 21 of the Northern India Canal 
and Drainage Rules, 1872 they must associate the right holders in 
the said enquiry. Hence it has to be held that before imposition of 
water charges and penalties assessee/'right holders have to be 
afforded a reasonable opportunity of hearing.

(Paras 10 and 12)

Petition under Article 226 and 227 of the Constitution of India 
praying that: —

(a) Issue a writ of certiorari quashing the impugned notifica­
tion, Annexure P-1 and the recovery proceedings 
Annexures P-2 to P-6.

(b) Issue any other appropriate writ or Direction not to 
recover the impugned tax during the pendency of the 
writ petition;

(c) To dispense with the advance notices and the certified 
copies of the Annexures P-1 to P-6 and

(d) To call for the record of the case and allow the w rit peti­
tion with costs.

H. S. Toor, Advocate, for the Petitioners.

D. N. Rampal, Advocate, for the Respondents.

JUDGMENT

G. R. Majithia, J.

(1) Civil W rit Petitions No. 2481 of 1979; and 2482/79 Nos. 494, 
863, 977, 1461/82 and No. 939 of 1985 are being disposed of by a 
common judgment as a common question of law arises for determi­
nation in all these cases.
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(2) We have referred to the facts as given in CWP No. 863 of 
1982 in order to appreciate the point arising for determination.

(3) The petitioners have alleged that a cho (rainy drain) named 
Manualiwala Tangari./Dhangauri Cho runs through various revenue 
estates from times immemorial. Natural flow of rain water from 
Shivalik range drains out from this Cho. Respondent No. 1, the 
State of Punjab, constructed a handh at Dhikansu in early 1970 to 
save Rajpura town in Patiala District from devastation on account 
of flood water. The water flowing from the Cho is not utilized by 
the farmers. It has not been canalised. Respondent No. 1 issued a 
notification under section 5 of the Northern India Canal and Drainage 
Act, 1873 (hereinafter called the Act) on 17th May, 1973, Pursuant 
thereto, demand notices have been issued to the rightholders for 
utilisation of the said water. The recovery of water charges (abiana) 
for utilisation of the rain water is alleged to be without any legal 
sanction. The notification issued under section 5 of the Act does 
not specify the requirement of the statute and is bad at law.

(4) A joint Written Statement has been filed on behalf of the 
State of Punjab and the Executive Engineer (Irrigation), Devigarh 
Division, Bhakra Nangal Project, Patiala, and it is asserted that the 
water is lifted by the writ petitioners from Tangori Cho. It is 
a tributer of Dhikansu Bandh and falls within the definition of ‘canal’ 
under section 3(3) of the Act. Provision of Part II has been applied 
to work,—vide notification No. 5063/CAS/1873 and 55/73, dated 17th 
May, 1973 issued by the State Government under section 5 of the 
Act. The Cho is being maintained and controlled by the Punjab 
Government.

(5) The petitioners are receiving irrigation from the Tangori 
Cho. The water charges are being recovered for the use of water 
under the provisions of the Act. Proper notices were issued by 
the Canal Patwari before measuring the irrigated area and levying 
the water charges. The Tangori Cho is being maintained for irriga­
tion purposes in order to safeguard the interests of the land-owners, 
including those of the petitioners.

(6) The action of the respondents is being impugned in all the 
writ petitions primarily on the ground that the over-flow of rain 
water from the Bandh which enters the field of the petitioners can 
not be made the bassis for charging abiana as the Bandh or the 
channel in question is not a canal within the meaning of section 3
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of the Act. The case set up by the respondents in the return is that 
the work in question falls within the meaning of clause of section 3 
of the Act, and, therefore, the demand made by the respondents is 
in accordance with law. Sub-section (d) of section 3 defines the 
term ‘canal’ and reads as under: —

“ ‘Canal’ includes—

(a) all canals, channels and reservoirs constructed, main­
tained or controlled by the State Government for the 
supply or storage of water;

(b) all works, embankments, structures, supply and escape
channels connected with such canals, channels or 
reservoirs;

(c) all watercourses, as defined in the second clause of this
section;

(d) all parts of a river, stream, lake or natural collection of
water or natural drainage channel, to which the State 
Government has applied the provisions of Part II of 
this Act;

(e) a field drain for the purposes of section 70 of this Act.

Clause (d) of section 3(1) of the Act envisages that if natural collec­
tion of water is sought to be drained out from the work in hand, the 
said work will be held to be a canal if the State Government had 
applied the provisions of Part II of the Act to the said work. The 
State Government has treated the work as a canal under clause (d) 
of section 3(1) of the Act by applying provisions of Part II of the 
Act. Notification dated May 17, 1973 was issued to this effect and 
it came into force on or after November 1, 1973. The present work, 
i.e., Dhikansu Bandh is mentioned at serial No. 209 of the said noti­
fication. Once the provisions of Part If of the Act have been 
applied to the natural collection of water or to the natural drainage 
channel, the work falls within the definition of clause (d) of section 
3(1) of the Act and is a ‘canal’ for the purposes of the Act for irri­
gation purposes.

(7) The notification issued under section 5 of the Act on May 17, 
1973, fulfill all the conditions mentioned in the Act and comes into 
effect on November 1, 1973, i.e., much after three months of the 
issuance of the notification and declaration to which work it has to 
apply.
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(8) In all the writ petitions, the recovery of abiana/water 
charges pertains to the period after November 1, 1973, i.e., after the 
provisions of Part II of the Act were made applicable to the work. 
The action of the State Government is perfectly legal and justified.

(9) The second question which arises is whether the levy of 
water charges and the penalty is legal, and so, its recovery. In 
order to determine this question, a brief reference is necessary to 
sections 33, 34 and 35 of the Act which are reproduced under: —

“33. If water supplied through a Canal be used in an unautho­
rised manner, and if the person by whose act or neglect 
such use has occurred cannot be identified.

The person on whose land such water has flowed, if such land 
has derived benefit therefrom.

or if such person cannot be identified, or if such land has not 
derived benefit therefrom, all the persons chargeable in 
respect of the water supplied through such Canal.

shall be liable or jointly liable, as the case may be, to the 
charges made for such use.”

“34. If water supplied through a Canal be suffered to run to 
waste,

the persons through whose act or neglect such water was 
suffered to run to waste cannot be discovered all the 
persons chargeable in respect of the water supplied 
through such canal shall be jointly liable for the charges 
made in respect of the water so wasted.”

“35. All charges for the unauthorised use of waste of water 
may be recovered in addition to any penalties incurred 
on account of such use of waste.

(2) All questions, including questions pending for disposal on 
the commencement of the Northern India Canal and 
Drainage (Punjab) Amendment Act, 1965, under section 
33 or section 34 shall be decided by the Collector.

(3) An appeal shall lie to the Commissioner against the deci­
sion of the Collector under sub-section (2) within a period 
of thirty days from the date of decision.

(4) The Financial Commissioner may suo-motu at any time or 
on an application made in this behalf by an aggrieved
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person within a period of thirty days from the date of 
the order, revise an order passed in appeal under sub­
section (3)”

(10) Section 33 deals with the liability of persons on whose 
land canal water was flowed and has been used unauthorisedlv. 
Section 34 imposes liability on all persons who are driving water 
where it is not possible to locate persons responsible for waste of 
water. A combined reading of these sections shows that if water 
or a watercourse is used in an unauthorised manner or is allowed 
to run to waste, all persons who derive water supplies from the 
course can be made jointly liable for the charges for the water so 
wasted, and the penalties can also be imposed upon them on amount 
of the wastage of water. From the language of section 34 it is clear 
that the matter has not been left to subjective satisfaction of the 
Divisional Canal Officer who is the authority empowered to take 
action under the two provisions. He is required to conduct an 
enquiry. The enquiry can be made from any source which appears 
to the authority appropriate. It is not obligatory to confine the 
enquiry to the persons who are ultimately going to be affected. 
But the principles of natural justice require that the result of the 
enquiry to the persons who are ultimately going to be affected, 
with the liability and they should be allowed an opportunity to 
rebut the result of the enquiry and to adduce such evidence as they 
may like, to support their case. The functions assigned to the 
authorities named in sections 34 and 35 are of a quasi-judicial nature 
and the order that it passes is an order of assessment of water charges 
and penalty. Such an order cannot be passed upon any evidence or 
any fact without first pointing out the same to the assessee and 
giving him reasonable opportunity of meeting the case which is 
ultimately made against him.

(11) In Dhakaswari Cotton Mills Limited vs. Commissioner of 
Income-tax (1), the Supreme Court set aside an assessment order 
under the Income-tax Act, 1922, where the fundamental principles 
of natural justice were violated. In our opinion, the same principle 
would govern an order contemplated by section 35 of the Act.

(12) In the present case we are not satisfied that any opportunity 
was afforded to the petitioners of being heard before making the 
assessment. Even if the authorities have to sustain their action 
under section 36 of the Act, read with rule 21 of the Northern India
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Canal & Drainage Rules, 1878 (for short, the Rules), they must 
associate the petitioners in the said enquiry. The enquiries which 
are alleged to have been conducted were not made known to them. 
The facts of the present case are not suggestive of the fact that the 
authorities concerned had followed the procedure indicated above, 
namely, to have given notice to the persons who are ultimately 
saddled with the liability and to have afforded them an opportunity 
of showing cause against the imposition of water charges and 
penalty.

(13) All matters decided by the Collector under Section 34 are 
appealable under section 35(2) of the Act. This presupposes that 
the question mentioned in section 34 has to be decided after afford­
ing a reasonable opportunity of hearing to the aggrieved party, and 
a proper order has to be passed which will be the subject-matter of 
the appeal before the Commissioner, and revision before the 
Financial Commissioner, as envisaged by section 35(3) and (4), 
respectively.

(14) Resultantly, we quash the assessment of abiana/water 
charges and direct the respondent-authorities to proceed in accord­
ance with the provisions of sections 34 and 35 of the Act, keeping 
in view the observations made by us above. The right of the State 
to recover abiana/water charges is, however, upheld. But the pro­
cedure adopted while effecting the recoveries is held to be violative of 
the principles of natural justice being in breach of the mandatory 
provisions of section 34, and it is struck down. The authorities will 
proceed as indicated earlier. The writ petitions are disposed of 
accordingly. No costs.

R.N.R.

FULL BENCH
Before V. Ramaswami, CJ, Ujagar Sinah and G. R. Majithia, JJ. 

BIMLA DEVI AND OTHERS,—Appellants, 
versus

M/S. NATIONAL INSURANCE CO. LTD. AND ANOTHER,
—Respondents.

First Appeal From Order No. 518 of 1985 
August 4, 1988

Motor Vehicles Act (IV of 1939)—Ss. 92A, 92B, 110A and 110D— 
Fatal accident involving children—Assessment of damages—Loss of 
expectation of life of child—Quantum of compensation—Principles for 
determination stated.


