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Constitution of India, 1950—Articles 226/227—Industrial Employ-
ment (Standing Orders) Act 1946—Reinstatement and subsequent
transfer—Board not competent to transfer its Employees in view of
the standing orders.

(Para 7)

Held, that if the model standing orders prevail over the regula-
tions, what needs to be seen is whether such Standing Orders had
given any power to the Board to transfer its workmen. A plain
reading of the model standing orders as prescribed by the State of
Haryana makes it clear that there is no power of transfer given to
the employer. In the absence of any such power it is not open to
the Board to transfer any of its workers no matter its action may
be otherwise justified.

Constitution of India—1950—Articles 226/227—Industrial Employ-
ment (Standing Orders) Punjab (Haryanc first amendment) 1969—
Petitioners Employed by Thermal Plant, Faridabad—Whether
Establishment to be governed by Standing Orders framed under Act
of 1946 are regulations framed by the Board—Held Standing Orders
to over ride regulations framed.

(Paras 6 & 7)

Held, that The Thermal Plant i.e, the industrial establishment
where the petitioners are working is thus governed by the model
standing orders and also by the regulations framed by the Board
under Section 79(c) of the Electricity (Supply) Act, 1948.

Further held, that the question that now arises is as to which of
the two will govern the industrial establishment. In my opinion,
the model standing orders framed under the 1946 Act will over ride
the regulations framed by the Board and that the latter will have
no effect as they have not been notified by the State Government
under Section 13-B of the 1946 Act. The 1946 Act is a special law
in regard to matters enumerated in the Schedule thereto and that
must prevail over the general provisions contained in the Electricity
(Supply) Act, 1948. It is for this reason that the model standing
orders will over ride the regulations framed by the Board.

Abha Rathore, Advocate, for the Petitioner.
D. D. Gupta, Advocate, for the Respondent.
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JUDGMENT
N. K. Sodhi, J.

(1) Petitioners were appointed as T-mates on work charge basis
some time in the years 1980 and 1981 in the Thermal Plant,
Faridabad which is a unit of the Haryana State Eleciricity Board
(for short the Board). According to the Board, they were being
appointed for a fixed period from time to time in connection with
the pre operational testing work of the third unit of the Thermal
Plant, which was commissioned in the year 1981-82 and on compie-
tion of the testing work their contract of employment came to an
end on August 31, 1982 which was not renewed thereafter. 'This
termination of employment gave rise to some industrial disputes
which were raised by each of the petitioners individually under
Section 2-A of the Industrial Disputes Act, 1947 (hereinafter called
the Act). The disputes were referred for adjudication under sub-
section (1) of Section 10 of the Act to the Presiding Officer, Labour
Court. Faridabad. Since the issues arising in the cases were the
same, all the references were consolidated. The Labour Court as
per its award dated November 16 1987 came to the conclusion that
their services were wrongly terminated inasmuch as the Board did
not comply with the provisions of Section 25-F of the Act. The
management was directed to reinstate them with continuity of
service. The Board challenged the aforesaid award by filing Civil
Writ Petitions in this Court which were dismissed on July 6, 1995.
During the pendency of the aforesaid writ petitions the petitioners
were reinstated in terms of the aforesaid award and thereafter
transferred from the office of Executive Engineer, Thermal Plant,
Faridabad to the office of Superintending Engineer (OP) Circle,
Faridabad. They were subjected to repeated transfers first from
one office to the other within the town of Faridabad and subse:
quently all the petitioners have been transferred from the office of
Executive Engineer (P&S) Thermal, Faridabad to the office of
Superintending Engineer (OP) Circle, Narnaul. Tt is this order of
transfer that has been challenged by the petitioners in the present
petition filed under Article 226 of the Constitution. While admitting
the writ petition. the Motion Bench stayed operation of the impugn-
ed order of transfer with the result that the ipetitioners continued
working at their old station of posting.

(2) While challenging the impugned order of transfer,
Mrs. Abha Rathore, learned counsel for the petitioners contended
that the Board had no power to transfer any of the petitioners who
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are workmen within the meaning of the Industrial Employment
(Standing Orders) Act, 194v (heremnaiter reierved to as the 1946 Act).
lhe argument is that ihe thitd uait of the Thermal Flant where
the petitioners were empioyed is an industrial establishmeni’ with-
in the meaning of 1946 Act and thus governed by the Model Stand-
ing Orders framed by the State Government which operate in  the
absence of any certilied standing orders by the Board and that the
Model Standing Orders do not give any power to the Board to

transier its workmen frorm one office to another or from one station
to another.

(3) Mr. D. D. Gupta, Advocate appearing for the Board, how-
ever submitted that the petitioners who had been empioyed durmg
the pre-operational testing funections of the third unit of the Thermai
Plant were work charged employees and their services came to an
end on August 31, 1962 when the work for which they had beew
employed was over. SinCe the Labour Court. directed the reinstatc-
ment of the petitioners, they were taken back in compliance with
the award but as there was no work for them at the Thermal Plant.
they were adjusted/accommodated in the office of the Board .located
in the nearby Distriets like Gurgaon, Mohindergarh etc. and it is
for this reason that they were transeferred. According to the
learned counsel the action of the Board in transferring them is
wholly justified and that the Board has bone fide made efforts to
sadcommodate the petitioners wherever work was available for
them: It is admitted that the Board has no certified standing
orders for its employees working at the Thermal Plant or in any
other industrial establishment owned by it and that the service
conditions of all the employees i.e. technical, non-technical, admini-
strative and others are governed by the regulations framed by. the
Board in exercise of its powers under Section 79(¢) of the Electri-
citv (Supply) Act, 1948,

(4) From the rival contentions advanced by counsel for ~the
parties. the question that arises for determination is whether the
Board has the power to transfer its workmen who are employed in
an industrial establishment within the meaning of 1946 Act.

(5) The 1946 Act was enacted with a view to require employers
in industrial establishments to define with a sufficient precision the
conditions of employment under them and make the said conditions
known to the workmen employed by them. To achieve this object
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an employer is required to submit within six months from the date
on which the 1946 Act becomes applicable to an industrial establish-
ment five copies of the dralt stauding ordirs proposcd by him for
adoption 1n the uidusaiui eswablisimen.. A copy ol this draii is
also supplied to the workmen or to the trade union representing
them. Provision has to be made in the dratt for every matter set
out in the Schedule to the 1946 Act and where model standing orders
have been prescribed, the draft shall as far as applicable be in con-
formity with such model. They are then certified after the Certify-
ing Officers adjudicates upon the fairness and reasonableness of the
provisious contaitied tnerein. The standing orders after they are
certified become appiicable to the industrial establishment and
govern the conditions of employment of the workers employed
therein. Section 12-A of the 1946 Act requires that after the said
Act becomes applicable to an industrial establishment and till the
standing orders are finally certisied and come into operation, the
model standing orders shall apply to that establishment. In tne
present case, it cannot be disputed that the Thermal Flant where the
petitioners were employed is a factory as defined in clause (m) of
Scction 2 of the Factories Act, 1948 and, therefore, an industrial
establishment wilthin the meaning of clause (e) of Section 2 of the
1946 Act. This being so the Thermal Plant is governed by the
provisions of the 1946 Act. In the affidavit filed by Shri H. S.
Dahiya, Chief Engineer. Thermal Plant, Faridabad as additional
submissions, it is stated that the Board has no certified standing
orders for its employees working in the Thermal Plant. In this
view of the matter, the model standing orders prescribed by the
State of Haryana ' under the Industrial Employment (Standing
Orders) Punjab (Haryana First Amendment) Rules, 1969 shail apply
to the Thermal Plant, Faridabad. It may be mentioned that in
terms of Section 13-B of the 1946 Act the same does not apply to an
industrial establishment if the workmen employed therein are
governed by any of the Civil Services Rules mentioned in thg Section
or any other rules or regulations that may be notified in this beh'alf
by the appropriate Government in the official gazette. According
to the affidavit of the Chief Engineer, employees of the Board
including the petitioner are governed by the regulations framed ‘by
the Board in exercise of the powers conferred on it under. Section
79(c) of the Electricity (Supply) Act, 1948. These regulations have
not been notified under Section 13-B of the 1946 Act by the State
Government in the official gazette and, therefore. they do not oust

icabili he Thermal Plant, Faridabad.
the applicability of the 1946 Act to t .
The Thermal Plant ie. the industrial establishment where the peti-
tioners are working is thus governedA by the model standing orders



Anang Pal and others v. Haryana State Electricitv Board 83
and another (N. K. Sodhi, J.)

and also by the regulations framed by the Board under Section 79(c)
of the Electricity (Supply) Act, 1948..

(6) The question that now arises is as to which of the two will
govern the industrial establishment. In my ovinion, the model
standing orders framed under the 1946 Act will over ride the regu-
lations framed by the Board and that the latter will have no effect
as they have not been notified bv the State Government under
Section 13-B of the 1946 Act. The 1946 Act is a special law in
regard to matters enumerated in the Schedule thereto and that
must prevail over the general provisions contained in the Electri-
citv (Supply) Act. 1948. Tt is for this reason that the model standing
orders will over ride the reculations framed hv the Board. The
view that I am taking finds support from the decision of the Supreme
Court in The U.P. State Electricity Board and another v. Hari
Shankar Jain and others (1),

(7) Now if the model standing orders prevail over the regula-
tions. what needs to be seen is whether such Standing Orders had
given any power to the Board to transfer its workmen. A plain
reading of the model standing orders as prescribed by the State of
Haryana makes it clear that there is no powrer of transfer given
to the employer. In the absence of any such power it is not open
to the Board to transfer any of its workers no matter its action may
be otherwise justified. Tt will be seen that the certified Standing
Orders have to contain provisions in regard to matters set out in
the Schedule to the 1946 Act. A look at that Schedule also makes
it clear that the power to transfer a workman from one industris!
establishment to another or from one office to annther is not men-
tioned therein. As a matter of fact, the employers in industrial
establishments governed bv the 1946 Act have no power to transfer
their workmen. A provision regarding transfer of industrial
workers cannot be made in anv Standing Orders unless the Schedule
to the 1946 Act is appropriately amended. Tt is well settled that the
Standing Orders can contain provisions only with regard to those
matters which find mention in the Schedule to the 1946 Act and no
other. Following observations of Their Lordshios of the Supreme
Court in Rohtak ond Hissor Districts Electric Supvlu Co. Limited
versus State of Uttar Pradesh and others AIR. 1966 Supreme Court
1471 are quite pertinent in this regard : —

“Then in regard to the matters which mav be covered by the
Standing Orders. it is not vossible tn accept the argument

(1) 1978 Lab. 1.C. 1957.
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that the draft Standing Orders can relate to matters out-
side the Schedule. Take, for instance, the case of some
of the draft Standing Orders which the appellant wanted
to introduce; these had reference to the liability of the
employees for transfer from one branch to another and
from one job to another at the discretion of the manage-
ment. These two Standing Orders were included in the
draft of the appellant as Nos. 10 and 11. These two pro-
visions do not appear to fall under.anv of the items in
the Schedule: and so, the certifying authorities were
quite justified in not including them in the certified
Standing Orders.”

In the result, it must be held that the Board had no power to
transfer. the petitioners.

Before cencluding it may he mentioned that the stand taken
by the Board is that the petitioners had to he transferred to the
neighbouring Districts because there was no work available [for
them at the Thermal Plant. Since I have held that the Board had
no power to transfer the petitioners, there is no option left it to
quash the impugned order of transfer. It will, however. be open to
the Board to retrench the petitioners in accordance with law in case
it has no work for them at the Thermal Plant.

(8) For the reasons recorded above, the writ petition is allowed
and the impugned orders of transfer quashed. The parties are left
to bear their own costs.

J.S.T.

Before Hon’ble Mrs. Harmohinder Kaur Sandhu, J.
M/S SOLAR SYNDICATE. DUNGRI—Petitioner.
versus
STATE OF PUNJAB.—Respondent.
Crl. M.No. 9335-M of 1992
7th October, 1993

Code - of Criminal Procedure. 1973—S. 482—Inseciicides .Act,
1968—S. 24(3)—Quashing of complaint—Insecticide misbranded—
Sample taken in June, 1988—Expiry date May, 1990 and compla@nt
filed in August, 1990 dfter expiry of shelf life—Denied apnortunity

to controvert the correctness of report of the Insecticide Analysi—
Compleint liable to be quashed.

Held. that under Section 24 of the Act. a report signed bv the
Tnsecticide Analyst is an evidence of the fact ctated therein and such
evidence is conclusive unless the person from whom the samnle =as
taken, notifies in writing within twenty-five days of the raceipt of
a copv of the report his intention to addiice evidence in contrnvei-
tion of the report. He can controvert the report of the Insecticide



