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grievance, I am afraid, does not call for any decision at this stage,
and indeed, it ig scarcely necessary to go into it for d1spos1ng ‘of
the present revision, v

' For the reasons foregoing, this réviéidn petition fails and is dis-
missed. The parties will, however, bear their own costs in this
Court. . = -~ ‘ o T

K.SK.
CIVIL. MISCELLANEOUS
, Before“ AN Grover,-].
UMRAO SINGH,—Petitioner
‘ v versus
<MUNICIPAL CORPORATION 4()F DELHI anp ANOTHER,—RCSPOndentI
o Civil Writ No. 784-D of 1965.
March 11, 1966.

Delhi Municipal Corpamtzon Act (LX VI of l957)~—S 343—Notice of demoli-
tion under—W hether must be served on the owner—Appeal to tbe District Judge—
Starting point of period of limitation—Whether the date of service of the notice
ot tf:e ‘owner. - - - :

' Hcld ’that the notice of -demolition of a building or part of a building under
section 343(1) of the Delhi Municipal Corporation Act, 1957, must be delivered
to_the person whe is required to demolish it and not served in the way other
notices_are served under section 444 of the Act. -

Hdd that the pcnod of limitation for an appeal to the District Iudgc under
section 343(2) of the Act starts from the date when the notice is actually delivered
or. provcd to be delivered to the person who is required to carry on the demolition.

Pctmon under Articles 226 and 227 of the Constitution of India, praying
that —_ .

(a) A writ of certiorari or other appropriate wrxt be issued calling for the
records of the case and quashing the order of the learned District
- Judge, dated the 14th Iuly, 1965 and directing the learned DlStrlCt
* fudge to hear the appeal on merits ;-
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(b) A writ in the nature of mandamus or other appropriate writ be
granted against the Delhi Municipal Corporation, Respondent No. 1,
directing it not to give effect to its order dated the 3rd April, 1965 ;

(c) Such other or further orders be passed as the Court deems appropriate.
B. C. Misra wira G. D. Rarran, ApvocaTtss, for the Petitioner.
R. N. Txxku, ADVOCATE, for the Respondent,
| JUDGMENT

GRrOVER, J.—This is a petition under Articles 226 and 227 of the
Constitution in which the facts may be briefly stated. The petitioner
owns.a plot of land No. 85, bearing Municipal No. 5967, Ward No. 14,
in Basti Harphul Singh,; Delhi, which, he says, he purchased in 1963
for a sum of Rs. 26,000. - According to his allegations; sanction for
the construction of a building on the said plot was accorded by - the
Delhi Municipal Corporation on 28th July, 1964. He later on wanted
some alterations to be made and the same were sdllowed on - 2nd
January, 1965. After the building had been erected at a cost of
Rs. 43,000 on 27th March, 1965, the Corporation issued-a notice saying
that the R.C.C. roof for the purpose of opening excessive basement
had been erected without sanction and the petitioner was called
upon to show cause against demolition within a period of 48 hours
under section 343(1) of the Delhi Municipal® Corporation- Act, 1957
(hereinafter called the Act). On 3rd April, 1965, the Zonal Officer of
the Corporation issued an order directing demolition of the roof in
question. The petitioner says that this notice was delivered to Banwari
Lal, his father. No date was written by the recipient on the notice and
the petitioner as well as his father believed and maintained that
‘the notice was served on 17th April 1965, On 22nd- April, 1965, the
petitioner filed an appeal before the District Judge under section 343
of the Act against the order of demolition. This appeal was held
to be barred by time by one day as-it had been filed on 22nd April,
1965 and the learned Judge said that the notice had been served on
the petitioner on 16th April, 1965 and not on 17th April, 1965. In the
affidavit in reply which was filed on behalf of the respondent. Corpo-
ration, dated 28th January, 1966, with regard to the notice it  was
stated that it was not within - the knowledge of the - respondent
Corporation as to whether the petitioner or his father receiveg the
notice of demolition but it was wrong and false that it was delivered
and served on 17th- April, 1965. - This notice was served:on 16th
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April, 1965 and the report of the process-sérver was also to the same
effect. When the matter came before me, the petitioner sought
permission to amend the writ petition so as to raise certain points
in which new facts were not involved. Thesge are given in para-
graph 3 of the petition for leave to amend dated 28th February,
1966. Out of these I can see no objection tb allowitig the raising
of grounds A. X and B. XI and I hereby grant leave to amend in
that behalf. I see no reason or justification for allowirig the other
amendments sought. Mr. B. C. Misra for the petitioner says that
the points covered by those grounds have already been raised in
the petition. If that be so, then the question of amendment does
not rise. The dhdendrient to thé extéit if hds beeh allbwed is
allowed only on pdyient of Rs. 50 as costs which have been paid
tb the cothse] for the réspondeht Corporation ifp Court. It may be
nietitiohey that the respondent Corpordtioh Has also filéd 4 reply to
the petition seekihg ditiendthetit &drd in that reply the nécessary
facts with tegard to the groutids on which tHe permlssmn has been
granted have beeri given. The writ pétitiol cdn, théreforé, be dis-
posed of immieliately.

Mr. Mista has sotight to raisé 4 numbér of points which may
bé g6t out below:—

(1) The dppeal beforé the ledrnéd District Judge ufidér
section 343 of the Act was riot barred by time.

(2) No opportliiity wis given by thé leariiéd District Judge
for p"r‘dx‘zi’din'g that the dpped] was within time,

(3) Sectioh 343(2) as émendéd is ultrg vires and unconhsti-
* tutibhal on the grotmd that it is viblatlve of Article 14 of
the Cohstitiition.

" (4) The provisibns contained in the dforesaid section are
du‘ectory and not tnandatory.

In my opihion, it i untiecessary to decide all the other points
raiseq by Mr. Misra becaiise the petition must succeed on the
first two points. Sub-sectiohs (1) dhd (2) of séction 343 of the Act
are ds follows: —

“348. (1) Where thé érection of any building or execution of
any work has been commenced, or is being carried on, or
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has been completed without or contrary to the safiction
- réferréd to th section 886 or in contravention of any
condition sub;ect» to which siich sanotion has been
accorded or in cdntravention of any of the provisions of
this Act or bye-laws made thereurider, the Commissioner
may, in addition to ny other attion that may be taken
urider this Act, make an order directing that such
erection or work sHall be ‘demolishedl by the person at
whosé instance the eréotldﬁ or work hss been commenced
or is being carrled ot or has been compléted within
such period (not bbing fegd thidh five ddys and moré than
fifteen days from the date on which a copy of the order
of demolition with a brief statement of the reasons
theréfor has beeh deliveteq to that person) as may be
specified in the order of demolition:

Provxded that o Grder of detholition shall be made unless
the person has béen glven by means of a notice served
in such mahner 4y thé Commiissioher may think fit, a
reasonable opportumty of showing cause why such order
$hall not be made:

Provided further that where the efection or work has not
been completéd, the Commissioner may, by the same
order or by a sepdrate order, whether midé at the time
of the issue of the totice under the first proviso, or at
any other time, direct the person to §top the erection
or work until the expiry of the period within which &n
appeal against the order of demolition, if made, mdy be
preferreq under sub-section (2).

(2) Any person aggrieved by any order of the Comimissioner
made under sub-section (1) may prefer 4fi appeal
against the order to the Court of the District Judge of
Delhi within the. perlod sbeé Hed ifi the order for the
demolition of the erectlon or work to which it relates.”

Now, the order of demohtlon with regard to any eréction has
to be delivered to the person at Whosé instdnte the erection has
been commenced or eompleted and the hotice has to bé of tiot léss
than five days and more than tifteen days’ fromi thé ddle on wwhich -
a copy of the order of detnolition, efc, has beeh Helivered to that -

person. For the appeal also the same period is specified. It is not
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disputed in the present case that the notice (Annexure “RA”}
prescribed a period of five days for compliance with the order
from the date on which it was delivered to the addressee who was
the petitioner. At the back of this notice it is signeqd “Banwari
Lal” who admittedly is the father of the petitioner. In the writing
of the serving officer, it is mentioned that it was served on 16th
April, 1965. The language of the statute is quite clear and if the
notice had been delivered to the petitioner on 16th April, 1965, then
admittedly the appeal to the District Judge would have been barred
by time but the District Judge has found that the notice was served
personally upon Banwari Lal, the father of the petitioner, on 16th
April 1965, and since the appeal was filed on 22nd April, 1965, i
was barred by time. .

"The contention of Mr. Misra is that there is an error apparent
in the order of the learned District Judge because time would begin
to run not from the date the notice was served on the father of the
petitioner:but from the date the notice was actually delivered to
the petitioner. - According to:him, it was the duty of the respon-
dent Corporation to establish that the notice was delivered to the
petitioner himself or that the delivery was made to the petitioner
by his father on 16th April, 1965, and that until the learneq District
Judge gave a finding that the notice was delivered to the petitioner
on 16th April, 1965, he had no jurisdiction to dismiss the appeal as
barred by -time. = There can be no manner of doubt that service on
the father of the petitioner could not be regarded ag delivery of
the notice to the petitioner until it was shown that the father had
delivered the same to the petitioner on 16th April, 1965. No such
finding was given by - the learned. District Judge and until that
finding is given, the appeal could not be held to have been barred
by time. :

The ‘learned counsel for the respondent Corporation maintains
that the petitioner has not taken up a consistent stand about the
date when the notice was delivered to him in the memorandum of
appeal before the learned - District. Judge and in ‘the present writ
petition. In ‘the memorandum before the learned _Distfic’c Judge
it was stated in ground No. 6 that the demolition order was received
by the petitioner on 17th April, 1965. In the writ petition it was
stated in a vague manner in paragraph 7 that the petmoner as
well as his father  believed that .the notice was served on 17th
April; 1965. In ground No. II. of - paragraph 13, however it was
stated that the father gave the . notice to the petrtloner on 18th"
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April, 1965. Mr. Misra has explained that this discrepancy is due
"to the fact that probably some mistake was made in the date given
in the memorandum of appeal before the learned District Judge,
but, in any case, it was a question of fact which had to be deter-
mined by the learned District Judge as to when the notice of
-demolition was actually delivered to the petitioner, and until that
‘matter was decided, the appeal should not have been thrown out
merely on the ground that the father of the petitioner had been
served on 16th April 1965. It is pointed out by Mr, Misra that the
learned District Judge was apparently under the erroneous impres-
sion that under section 343 notice had to be served in the manner
required by section 444 which lays down the procedure for service
of notices, ete. It is clear that the procedure prescribed by section
343 in the matter of notice of demolition is different from and in-
dependent of the procedure laid down in section 444 and the counsel
for the respondent Corporation has not been able to satisfy me how
the delivery of such a notice, as required by section 343, could be
made in the manner in which the service is to be effected under
section 444. I am satisfied that the learned District Judge did not
apply his mind to the provisions of section 343 and until he gave a
finding that the notice had been delivered to the petitioner on 16th
April, 1965, he could not dismiss the appeal as barred by time. There
is thus an error apparent in the order which would justify inter-
ference in this petition. = Demolition of a building or part of a
building is a serious matter and entails a good deal of loss to the
person who has made the construction. The Legislature, therefore,
in its wisdom provided that notice of demolition. must be. delivered
to that person and cannot merely be served in.the way other notices
<an be served under - section - 444. If delivery is not necessary
and service is- effected in the manner provided by section 444, a
notice of demolition which is of a very short duration may result in
the building being demolished in the absence of the owner if, for
instance, he has gone out of station - and there is-no means of com-
municating the orders of the respondent to him or if he doeg not
Teceive in time the communication about the same even if service has
been effected in accordance with the procedure prescribed by
section 444. I have, therefore, no manner of doubt that it was
mecessary that the notice of demolition under section 343 should have
been shown to have been delivered to the petitioner on a particular
date and only then limitation would start to run for the purpose of
the appeal. I, therefore, allow this petition and quash the order of
the learned District Judge and further in exercise of powers under
Article 226 direct that he should rehear and redecide the question of
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limitation and then dispose of the appeal in accordance with law.
In the circumstances, there will be no order as to costs.

BR.T.

CIVIL MISCELLANEOUS

Before Prem Chand Pandit, |.

MUNICIPAL COMMITTEE, JAGADHRI—Peritioner
Versus
THE STATE OF PUNJAB anp oraers,—Respondents
Civil Writ No. 2929 of 1965.

March 11, 1966,

Punjab Town Improvement Act (IV of 1922)—Ss. 4 and 7—Trustees elected
by the Municipal Committee—Tenure of—Whether expires with the term of the
memnibers of the Municipal Committee.

Held, that the term of office of the trustges elected by the Municipal Com-
mittee is three years, The term of office of the members of the Mumc&pal’
. Committee is also three years and it is for this reason that the tenure of the
trustees is fixed at three years. It means that whenever after the expiry of three
years, a new Commlttce is constituted, the old members of the said Committee
cease 1o be its mcmbcrs L;kcwxse, the tenure of the old trustees elected by the
Mumclpal Commlttce comes to an end and their place has to be taken by the
new members clectcd by the newly constxtuted committee. In the instant case,
respondents 2 and 3 and Shri Chamau Lal were the trustees qppomted by the
State Government under the provisions of section 4 of the Town Improvement
Act on 17th March 1964. These persons were the members of the old Municipal
'Commxttee, which was constituted prior to 1947. Fresh elections to this Com-
mittee were held in May, 1964 and the newly elected members took their oath
of office on 29th July, 1964. On this date, the old members of the Committee:
ceased to exist. Respondents Nos. 2 and 3 and Shri Chaman Lal, therefore,
ceased to be trustees on this date. The Committee was, therefore, competent and’
entitled to elect three members as trustees.

‘Petition under Articles 226 and 227 of the Constitution of India, praying that
a writ of mandamus, certiorari, or any other appropriate writ, order or direction
be issued quashing the Notification, dated 23rd June, 1965, issued by respondent
No. 1 appointing respondent No, 4, as a trustee of Jagadhri Improvement Trust,
Jagadhri ‘and commanding respondent No. 1 to allow the petitioner to elect 3



