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EMPLOYEES' STATE INSURANCE
CORPORATION—Appellant
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M/S JAY BEE INDUSTRIES, MALOUT ROAD, BATITIINDA
ANDANOTHER-—Respondents
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A. Employees’ State Insurance Act, 1948 - Sec. 1(3), 1(5)
and 82(2) - Employees’ State Insurance (General) Regulations, 1950
- Reg. 108 - Date of enforcement - Provisions of the Act became
applicable to the factory on a notification being issued under Section
1(3) - Compliance under theAct not started - Subsequently provisions
extended to ovher establishments vide notification under Section
1(5) by theAppropriate Government i.e. State Government - Inspection
made and consequently notice issued on the basiy of the notification
under Section 1(3) - Employer raised dispute with regard to the date
of extension of the Act, as to commence only after the State
Government issued the notification under Section 1(3) - Held, Section
1(5) notification cannot efface Section 1(3) notification already
made applicable to any State/ part of the State - Contribution would
arive immediately after the Act is extended to a particular place and
to a particular factory - Has nothing to do with the knowledge of
the provisions of the Act or when a notice was made by the officials
te submit reference - It shall be on a suo moto basis.

Held, that itis a facilitative provision for a State Government o
cxtend the notilication also to arcas which arc not notified by the Central
Government. Tnere can be some overlapping but it does not mean that i’
m a given situation, the Central Government had already issucd a notification
Lo be operative in a particular arca and il the State Government also makes
a notification in respecet of the very same arca, it would not causce the
notification already 1ssued by the Central Govermment to ccasce to operate
or annul the ctfect ofnotification made alrcady under Section 1(3). Such
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reading of the Section will lend violence to the clear meaning of Scction
1(3). Scction 1(5), thercfore, adopts even a language that sounds carcful
that it is extended to "any other establishment or class of cstablishments,
industrial, commercial, agricultural or otherwisc.” [ therefore, discard the
argument advanced by the learned counsel appcaring on behalf of the
respondent and the contention that was accepted by the Court below that
the Act was cxtended only from the date when the notification was issucd
by the Central Government.

(Para 10)

Held further; that Scction 10B of ESI Regulations, 1950 s contained

. in Chapter [T that makes provision for collection of contributions. Sub-

clausc (a) of the said provision deals with a factory or cstablishment which

apnlics {or the first time for issuc of an cmploycr's code number. The.
pp ¥

provision enjoins that the application shall be madc to the appropriate
original office not later than 15 days after theAct becomes applicable. The
application shall be in form 01 called as the mployer's Registration Form.
This provision, therefore, makes it clear that the registration shall be applicd
within 15 days from the day when the Act was cxtended. If the Act,
therefore, was extended by a Central Government notification in the ycar
1982, thal is when the registration shall immediatcly follow. Clausc (d) of
the same provision dirccts that if a code has been issucd, the appropriate
Regional Officer shall inform the same and the ecmployer shall enter the
I:mployer's Code Number on all the documents preparcd and completed
in connected with theAct. Section 1(3) and (4) recad with Scction 1013(a)
ofthe Regulations admit of no doubt that the liability for contribution would
arise immediatcly after the Act is extended to a particular placec and 1o a
particular factory.

"I'he contribution that shall be made by the employer on the extension
of the Act has nothing to do with the knowledge of the provisions of the
Act or when a notice was made by the officials to submit reference. 1t shall
be on a suo motu basis and it cannot be argued that since a notice had
not been issued earlicr, the liability was not to be fastened for a period from
which the Act came into force.

(Paras 11 and 12)
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B. LEmployees’ State Insurance Act, 1948 - Sec. 1(4) and
82(2) - Provisions of the Act extended to the factory - Compliance
not started - Inspection made and consequently notice issued -
Emplover responded that EST facilities not available when
notification under Section 1(3) issued - Employer had itself covered
Sor health risk with National Insurance Company and they had
Jacilities which were more beneficial than what is provided under
the IEST Act - Exception applies only to those factories which are
under the control of the Government and which have superior
Sfucilities - Both circumstances must exist.

Held, Fat as regards the first contention that in terms ol Scetion
1{4), the respondent had alrcady been providing better facilitics to the
cmiployees in the year 1982 and therelore, the provisions of the Act could
not be extended, it is nol a correct statement of taw. Scction 1 (4) that
provides exceptions applies only to factorics under the control of the
Govermment viz; to except only those factories which arc under the control
ol’the Government and which have supcerior facilitics. Both circumstances
must exist. [Uis nobody's casc that the respondent Talls within the control
of the Government and therefore, even if there weie better facilitics available,
exception under Scetion 1(4) cannot be invoked. The said contention,
therclore, is rejected.

(Para 8}
Vikas Suni. Advocatc, for the appellant.
Arun Bansal, Advocaltce, for the respondent.
K. KANNAN, 1.

I. The gencsis of dispute

(1) The appeal is against the order of the Senior SubordinateJudge.
Bathinda which was designated as Lmploycees Insurance Court. Vhe S|
Caorporation had onginally issued a notice on 08.12. 1983 secking for 1ESI
contributions to be made and fore-warning the respondent of action if the
contributions as demanded were not paid. Afier cliciting areply. order was
passed on 07.02.1984 dirccting that an amouwn of Rs. 17.040.15 was
required to be paid romApril 1981 to May 1983 as arrcars plus interest
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amounling Rs. 919/- upto the datc of order. This order was also communicated
to the Collector for recoverics. The Central Government has issucd a
notification extending the Act to all industrial establishment and factorics at
Bathinda on 24.03.1982 but the contributions had not been made until afier
May, 1983. The demand order was with referenee to the period from when
the Act was extended till the date when the contributions were made for
the first time in the ycar 1983.

(2) This notice was contested belore the ESIC Court by the
respondent on a plca that the respondent did notknow about thenotification
at all but the State Govermment which was the Appropriate Government
issucd a notification only on 13.05.1983 under Scetion 1 (5) of the 1551
Act. ‘The respondent did not contest the applicability of the Act or the
contribution that was nccessary to be paid but was only contending that
the liability would arisc only from the date when the State issucd the
nolification and when ES1 facilitics werc available forthe workmen in order
that the contribution could be made to secure thebencefits. The relevant date
cannot. thercfore, be the order when Section 1(3) notification was issucd
by the Central Government and the payment demanded by the ESI on such
basis was required 1o be quashed. The ESE Court aceepted the contentions
of the petitioner and set aside the demand madc. 1t is against this order
that the appeal has been filed.

I. Point for resolution: Effect of interplay of Scction 1{3). 1(4)
& 1 (5) of ESI Act.

(3) T'here is no dispute of the liability for contribution and thescope
of applicability of thc Act to the establishment. The dispute is confined to
the datc of cxtension of theAct to the respondent and whether there was
a failurc on the part of the respondent to make a contribution in the manner
contended by the 1381 Corporation. This issuc could be sctited in the light
of the rival contentions regarding the respective scope of operation of
Scction 1(3) that deals with Central Government’s power Lo issuc notification
forextending the provisions ofthe Act and Scction 1(5) that deals with the
notification to be issucd by the Appropriatc Government for applicabitity
ol thcAct Lo other establishments. The counsel have argued with relerence
to the relevant provisions and therefore, it would be fruitful to direct the
attention to the relevant provisions.
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111. Rclevant provisions reproduced

(4) Scction 1(3) refers Lo the Central Government’s notification for
appointing the datc ol applicability of the Act for various States or different
parts thereof. The Scction 1s reproduced as under;-

*“1(3) it shall comc into force on such datc or dates as the Central
Government may, by notification in the Official Gazette, appoint.
and different dates may be appointed for difierent provisions ol this
Actand for different States or for different parts thereof.”

Clause 5 of Scction | refers to the power of the Appropriate Government
which in consultation with the Corporation provides for a procedurce for
giving six months’ notice of the intention of applying the provisions ofAct
by issuc of notification in the Official Gazette. The Scction reads thus: -

“1(5) T'hc appropriatc Government may, in consuliation with the
corporation and where the appropriate Government is a State
Government, with the approval of the Central Government, after
giving six months’ notice of its intention of so doing by notification in
the Official Gazette, exiend the provisions of thisAct or any of them,
to any other cstablishment or class of ¢stablishments, industrial,
commecrcial, agricultural or othcrwisc.

Provided that where the provisions of this Act have been brought
into [orce in any part of a State, the said provisions shall stand
extended to any such establishment or class of cstablishments within
that part if the provisions have alrcady been extended o similar
cstablishment or class of establishments in another part ol that State.™

TheAppropriate Government is defined under Scction 2(1) as the Central
Government for respective cstablishments under the control of the Central
Government or the Railway Administration or a major port or a minc or
oil ficld and in all other cases the State Government. It may be immediately
pointed out that the respondent is not any once of the specific categorics
to which the Central Government could be treated to be the Appropriate
Govemnment. That the Appropriate Government shall be the State Government
cannot, therefore, be in doubt.,

(3) The controversy can still not conclude by making a simplistic
abscrvation that the State Government shall be the Appropriate Government
forithas 1o beresolved only by examining Scetions 1(3) and 1(5) which
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were extracted above and see whether they are mutually exclusive and
whether the Central Government has a power to issuc notification for a
factory or industrial establishment in any Statcand by the extension of the
Act by the Appropriatc Government, a notification already issued by the
Central Government to a place which falls within a particular State wilt be
cclipsed by a subsequent Statenotification. It can be seen that Section 1(3)
docs not make any refercence to the applicability of theAct to factory or
cstablishment. Itmercely refers to the power of the Central Government to
nolify inofficial gazelic a date from when the different provisions of theAct
could be extendced for different States or parts thercof. That is dealt with
- in Clausc 4 of Section 1 which reads thus:-

“1(4) 1t shall apply, in the first instance, to all factorics (including
factories belonging to the Government) other than seasonal factories:

Provided that nothing contained in this sub-section shall apply to a
factory or establishment belonging to orunder the control of the
Government whose employees areotherwisce in receipt of benefits
substantially similar orsuperior to the benefits provides under this
Acl”

(6) If the provisions of the Act under sub-scction 3 are extended
to a Statc by a notification, then by virtue of Clause 4, the Act will apply
to all factorics including factories belonging to the Government otherthan
scasonal factory. The exclusion is only with reference to a factory or
cstablishment, which is under the control of the Government and its cmployecs,
who rcceive better benefits than what are conferred under the Act.
Consequently on the face of'it, it would be scen that a notification issued
undcr Scction 1(3) as applicable to State will becomeapplicable to a factory
other than a factory under the control of the Government which has better
or more superior benefit that is there in the EST Act.

v, Text of Section 1(3) notification

(7) In this case it is not denied that the Central Govemmentnotification
was 1ssucd on 17.04.1982, which is reproduced as undcer:-

“In cxcreisc of the powers conferred by sub-section (3) of Section 1
of the Employees State Insurance Act, 1948 (34 of 1948), the
Central Government hereby appoints the 18thdayofApnl, 1982 as
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the datc on which the provisions of Chapter I'V (except scclions 44
and 45 which have alrcady been brought into foree) and Chapters V
and V[ (except sub section (1) of Scction 70 and Scetions 77, 78,
79 and 81 which have alrcady been brought into foree) of the said
Act shall comeinto force in the following arcas in the State of Punjab.,
namely:-

“T'he arcas within the revenue willages:-

(1) Barnala llad Bast No.55 Harigarh ad Bast No.34 in
the district of Sangur,

(1) Bhatinda I lad Bast No.70 Hazi Rattan | lad Bast No.69
Phus Mandi FHad Bast No.60 and Tassi Powali [ad Bast
No.61 in the District of Bhatinda.™

The factory is situate at Bathinda is not in doubt. As per the text of the
notification, the provisions of thc Act except Scctions 44 and 45 which arc
alrcady brought into force and certain other Scctions in Chapter V and VI
which have also been brought into foree were together to come into force
in Bathinda from 17.04.1982,

V. Contention of respondent

8. Lcarned counscl appearing on behal Mol the respondent contends
that thc applicability of this notification must be conlined only (o laclorics
to which the Appropriate Government has not made a notification under
Scction 1(5). The counsel refers me to the State Goverament notification
1ssucd on 26.04. 1983 under Scetion 1(3) lor several districts including
Bathinda. The counsel would point out that only after the Appropriate
Governmentissucd the notification, a notice had been served by the Regional
Dircctor that as per the said notification, the respondent factory that fell
within the purview of Scction 2(12) will be covered under the provisions
ofthecAct. The fearned counsel would point out that it was only subscquent
to the State notification and explanation that the factory had been made and
notice was subscquently issucd under x. A4, T have examined the notice
and | found that the extension has not been made subsequent o the
notification issucd in the year 1983 but it states that an inspection was made
on 22121982 and that the factory fell within the purview ol the Act w.c.f)
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18.04.1982 as the appointed day. Significantly, the refcrence is not to
26.04.1983 in the notice issucd under Ex. A4 but it makes arcferencc only
to 18.04.1982 that is a day immediately following the day when the Central
Government notification was issucd. The factory has responded to this
notice by stating that ST facilitics were not availablc from the year 1982
but, however, if the extension were made in 1982 the respondent madcits
registration on 22.12.1982 and the declaration forms had been fitled but
sincc the employces had not been provided with any medical facility, no
contributions would be made till the facilitics were extended. The counsel
for the respondent would argucthat the respondent itsclf had covered for
health risk with National Insurance Company and they had facilitics which
were more beneficial than what is provided under 1ES1Act, when actually
there were no medical facilitics provided to any of the employces in the
year 1982 by ESIC. The counscl would refer to Section 1(4) that cxcludcs
the applicability of the Act to factories where better and more superior
facilitics arc alrcady availablc. The learned counsct would also refer meto
judgment of the Supreme Court in Basant Kumar Sarkar and others
versus The Eagle Rolling Mills Ltd and others (1), 10 contend that
the Act must be taken as extended only from the day when Scetion 1(5)
notification was made.

VI, Basis of rejection of respondent’s contention

(a) only government controlled factories with better facilities
will be excluded

(9) As regards the first contention that in terms of Scction 1(4), the
respondent had alrcady been providing better facilitics to theemployces in
the year 1982 and therefore, the provisions of the Act could not be
cxtended. it is not a correct statement of law. Scction 1 (4) thal providcs
exceptions applics only to factories under the control of the Government
viz: to exeept only those factories which arc under the control of the
Government and which have superior facilitics. Both circumstances must
exist. It is nobody’s casc that the respondent falls within the control of the
Government and therefore, even if there were better facilities available,
exception undcer Scction 1(4) cannot be invoked. The said contention,
thercfore, is rejected.

(1Y AIR 1964 SC 1260
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(b} Section 1(5) notification cannot efface Section 1(3)
notification already made applicable to any State/part of State

| (10) The reference to the judgment of the Supreme Court in Basant
Kumar Sarkar’s case1s also ot no avail, for the said judgmentdcals only
with the validity of Scction 1(3) and has nothing to do with the interplay
of Scction 1(3) and 1(5). The Court was considering that Scction 1(3) that
allowed for a delegated legislation to extend the Act on such day as the
notification provided was not a casc of excessivedelegation. 'The reference
to Appropriatc Government under Section 2(1} in the said judgment is only
to cover a situation that theAct provides also for the Appropriate Govermment
to make notifications forapplicability of the Act and such of thosc provisions
of thcAct, as the Statc would think it appropriate. The Court was taking
noticc of the fact that the 1ES1 could not be extended to the whole of the
country at oncec and thal bencficial mcasurcs that nceded carciul
cxperimentation could have been adopted at various stages and in various
phascs. The Court had observed, which lcarned counsel cited and | will
reproducc at para S thus:-

..... Thus it is clear that when cxtending the Act to different
cstablishments the relevant Government is given the power Lo

constitute a Corporation for the administration of the scheme of

UEmployces’ State Insurance. The course adopted by modern
legislaturcs in dealing with welfarescheme has uniformly conformed
to the samc pattern. The legislature cvolves a scheme of socio-
cconomic welfare, makes claborate provisions in respect of it and
leaves it to the Government concerned to decide when, how and in
what manner the scheme should be introduced. That, inour opinion,
cannot amount to excessive detegation.™

The above observations of the Supreme Court has nothing to do with
restricting the power of the Central Governiment to apply the provisionsof
the Act to any State or any factory from a particular date as notificd by
it 1tis a facilitative provision for a State Government to extend thenotification
also 1o arcas which arc not notificd by the Central Government. There can
he some overlapping but it docs not mean thatif'in a given situation, the
Central Government had alrcady issucd anotification to be operative in a
particular arca and if the State Government also makes a notification in
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respect of the very same arca, it would not causc the notification already
issucd by the Central Government to cease to operate or annul the effect
of notification madcalrcady under Scction 1(3). Such rcading of the Section
will fend violence to the clear meaning of Section 1(3). Section 1(5),
therefore, adopts cven a language that sounds carcful that it is extended
10 “‘any other cstablishment or class of cstablishments, industrial, commercial,
agricultural or othcrwise.” I, therefore, discard the argument advanced by
the learned counscl appearing on behalf of the respondent and thecontention
that was accepted by the Court below that the Act was extended only from
the datc when the notification was issucd by the Central Government.

VII. View adopted — Support of other judicial pronouncements

{11) Lecarncd counscl appcaring on bechalf of the appcllant-
Corporation cites before me also some provisions of the Regulations and
decisions of other Courts that support the view which I have taken. Scction
10B of ESI Regulations, 1950 is contained in Chapter Il that makcs
provision for collection of contributions. Sub-clausc (a) of thesaid provision
deals with a factory or cstablishment which applics for the first time forissuc
ofan employcr’s code number. ‘The provisioncnjoins that the application
shall be madc to the appropriate original office not later than 15 days afier .
the Act becomes applicable. Theapplication shall be in form 01 called as
the Employer’s Registration Form. This provision, thercfore, makes it clear
that the registration shall be applied within 15 days from the day when the
Act was cxtended. If the Act, thercfore, was cxtended by a Central
Government notification in the year 1982, that is when the registration shall
immedialcly follow. Clausc (d) of the samc provision dirccts that if acode
has been issuced, the appropriate Regional Officer shall inform the same and
thc employcr shail enter the imployer’s Code Number on alithe documents
prepared and completed in connected with the Act. Scction 1(3) and (4)
rcad with Scetion 10B(a) of the Regulations admit of no doubt that the
liability for contribution would arisc immediatcly afierthec Actis extended
to a particular placc and to a particular factory. The duty of the employcr
to makc the contribution is underscored in thejudgment of the Orissa I ligh
Court in National Aluminium Company Ltd. and others vcrsus
Employees State Insurance Corporation and others (2). The Court has

(2) 2013 LIIT73
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obscrved that the lability for contribution shall arise inrespect of which the
Act is extended, whether the Corporation has provided {ull-fledged hospital
or not or whether the employers are willing or not to be covered under
the 1:S1 Scheme. This explains the particular objcction taken by the counsel
appcaring on behalf of the respondent that cven the hospital was not
cstablished at the time when Scction 1(3) notification was made and that
therclore, the contribution could not have been demanded from a day belore
the hospital was established or when the services were provided. The
Bombay 1ligh Court dealt with effcct of Scction 1(5) in Fariyas Hotels
Pvi. Ltd. and another versus State of Maharashtra and another (3)
and explained that it must be understood as a notification by the State in
respect ol an cstablishment not covered under Scetion 1 (3). In paragraph
15 of the judgment, the Court observed that “the power given by sub-
scetion (3), therefore, is to extend the provisions to any other cstablishment
or class of cstablishments, that is to say, 10 an cstablishment or class of
cstablishments other than factorices, to which the Act or part of it already
apply by rcason of sub-scction (4). This scems to me clear also from the
context in which the words “industrial comimercial, agricultural or otherwisc”
appear.” This conforms to the interpretation which I have adopted above.

{(12) The contribution that shall be madc by the employer on the
cxtension of theAct has nothing to do with the knowledge of the provisions
of the Act or when a notice was madc by the officials to submit reference.
It shall bc on a suo motu basis and it cannot be argucd that since a notice
had not been issued earlicr, the liability was not to be {astened lor a period
from which thcAct came into {orce. This was the tenor ol judgment ol the
Calcutta High Court in Employcecs’ State Insurance Corporation Vs, Jaiswal
Rolting Mill 2008-11-1.1.J-1021.

IX. Disposition

(13) On a duc consideration of all the [acts and law as detailed
above, the judgment of the Court below cannot be sustamed and no
exception could be taken to the demand as made by the 1:S1 Corporation
on the respondent. The impugned order 1s set aside and the notice alrcady
issucd for recovery is confirmed. The appeal is allowed.

V. Suri

(3) 1982 1.ab L.C. 1638



