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Family Courts Act, 1984 - 8. 19 - Hindu Marriage Act, 1955 -
Ss. I3 B, 28 (as amended in 1976) - Appeal - Maintainable only in
two cases - Maintainable against a judgment - Also against an order,
if that order is not an interlocutory order - Petition under section
13-B dismissed, as respondent-wife did not agree for dissolution of
marriage by mutual consent at the stage of second motion - Against
an order passed by the Family Court finally deciding the petition
and declining to grant divorce under section 13 B of the HMA Act
- An appeal under section 19 of the Family Courts Act would be
maintainable.

Held, that Chapter V of the 1984 Act dcals with Appcals and
Revisions. This Chapter contains only onc section i.c. Section 19. Sub-
scctions (1), (2), (3) and (6) of Scction 19 deal with appcals. Sub-scction
(4) of Scction 19 provides for revisions. Sub-scction (5) of Scction 19
relates to both appeals and revisions. A reading of Scction 19 of the 1984
Act shows that under sub-scction (1), save as provided in sub-scction (2),
an appeal lics from cvery judgment or order of the Family Court to the High
Court, both on facts and on taw. This is irrespective ol anything contained
in the Code of Civil Procedure, 1908, Code of Criminal Procedure (in short,
"Cr.PC")or any other law. However, no appceal lics against an interlocutory
order. Sub-scction (2) of Scction 19 specifically prohibits any appeal from
adecrec or order passed by the Family Court with the consent of the partics
or anorder passcd under Chapter IX of the Cr P.C. The limitation for (iling
an appcal against every judgment or order of the Family court is thirty days
from the date o “the judgment or order as provided under sub-scction (3)
thercof. Sub-section (4) of Scction 19 provides for the revisionary power
in respect of an order passed under Chapter 1X of the Cr.P.C., which is
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not an interlocutory order in nature. Sub-scction (5) of Section 19 clearly
prohibits any appeal or revision from any judgment, order or decree of the
Family Court except as provided under sub-sections (1) to (4) of Section
10 of the said Act. Sub-section (6) of Section 19 lays down that the appeal
before the High Court is to be heard by a Bench of two or more Judges
from cvery judgment mentioned in sub-section (1) of Section 19 of the
said Act.

(Para 10)

Jurther held, that Section 19(1) also has a non-obstante clause,
which states ".... notwithstanding anything contained in the Civil Procedure
Code, 1908 (5 of 1908) or in the Criminal Procedure Code, 1973 (2 of
1974), or in any other law...." The non-obstante clausc also clarifies that
the provision contained in Scction 28 of the Act will not be relevant for
the present pu-poses. A barce perusal of Section 19( 1) of 1984 Act shows
that an appeal is only maintainable in two cascs. I'irstly, it is maintainable
against a judgment. Secondly, it is also maintainablc against an order, i that

order is not an interlocutory order.
(Para 11)

Further held, that from the above, it would emerge that against
an order passed by the Family Court finally deciding the petition and
declining to grant divorce under Section 13B ol thcAct, an appeal under
Section 19 of the 1984 Act would be maintainable as the order falls under

the provisions of Section 19 of the said Act.
(Para 12)

Vinod S. Bhardwaj, Advocate, for the appellant.
AJAY KUMAR MITTAL, J.

(1) This appeal by the husband challenges an order dated 24.7.201 2
passed under section 13B of the Hindu MarriagcAct, 1955 (in short “the
Act’’y whereby the petition for dissolution of marriage by a decree of divorce
by mutual consent, was dismissed.

(2) The case of the appellant-husband as pu{ forth in the instant
appeal is that the marriage between the parties was solemnized on 11.6.1989
according to Hindu rites and rituals at Jabalpur (Madhya Pradesh). Out of
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the said wedlock, two children, namely, Shruti Gupta aged about 21 years
and Samarth Gupta, aged about 15 years were born. Duc to their
temperamental differencees, the parties decided (o dissolve the marriage by
mutual consent. They entered into acompromisc and s per the compromisc,
the appellant-husband had to pay a sum ol Rs. 1.80 crores as full and {inal
scitlement towards alimony to the respondent-wifce for all her past, present
and future maintenance. In view of the compromisc arrived at between the
partics, a joint petitionunder Scetion 138 of the Act was filed for dissolution
of thc marriage between the partics by mutual consent. Further, the first
motionstatement of the respondent-wile as required under Section 1383 of
the Act was recorded. On 16.4.2012, the respondent-wife did not agree
fordissolution ol marriage by mutual consent and prayed for time to gct
recorded the sccond motion statement and the case was adjourncd from
time to time. Accordingly, the respondent-wiic made a statement to the
clfect that she did not want her marriage with the petitioner to bedissolved
by decree of divorce by mutual consent, the petition under Scction 1313
oftheAct filed by the husband was dismissed by the Family Court, Gurgaon
vide order dated 24.7.2012. Hence, the present appeal.

(3)A perusal of order dated 12.3.2013 passed by this Court shows
that lcarncd counscl for the appellant had taken time to establish that the
present appeal was maintainable under the Act.

{4) l.carned counscl for the appellant submitted that the partics have
compromised the matrimonial dispute and in terms thercof, a sum ol
Rs. 1.80 crores had been paid to the respondent-wile. 1t was on that basis
that the respondent-wife had made a statement at the first motion under
Scction 138 of the Act. However, afier having reccived the aloresaid
amount, she resiled from her carlier consent and did not agree for divorce
by mutual consent under Scction 13B ol the Act. It was on this premise
that the petition was dismissed. Support was gathered from the judgment
ol the Hon ble Apex Court in Anil Kumar Jain versus Maya Jain (1)
and the judgment of Rajasthan High Court in Anil Khatwani versus
Nistha Khatwani (2). I'urther, learned counsel submitted that the petition
was filed before the Family Court and an appeal was maintainable under
Scction 19 of the Family Court Act, 1984 (for brevily, *1984 Act™).

(1) AIR20108C229
(2) AIR2012CC 2125
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(5) After hearing the learned counscel for the appeltant, we do not
[ind any merit in the appeal. The issuc that ariscs tor considerationin this
appcal may be bifurcated as under:-

(a) the scope of appeal under Section 28 of thc Act;

{b) whether an appeal would be maintainable under Section 19 of
the 1984 Act against the judgment ororder of the Family Court in
respect of dismissal ol petition filed under Section 138 oi'theAct;

(c} whether in the facts and circumstances of the case, the Family
Court was in crror in rejecting the petition {iled by the appellant
under Scetion 138 of theAct.

(6) Taking up first 1ssuc, Scction 28 ol the Act may be scanned.
The original unamended Scction 28 provided for an appeal against all
decrees as well as against orders specifically mentioned in the Act except
on the subject of costs only. The unamended Scction 28 readsas follows:-

“28. Enforcement of, and appcal from, deerces and orders, -
All deerees and orders made by the Court in any proceeding under
this Act shall beenforeed in like manner as the deerees and orders of
the Court made in the excreise of its original civil jurisdiction arc
enforced, and may be appcealed (rom under any law lor the time
being in force: Provided that there shall be no appeal on the subject
ol costs only.”

(7) Scction 28 of the Act underwent an amendment by Act 68 of
1976 which was made cffcctive from 27.5.1976. Scction 28 ol'theAct afier
amendment in 1976 reads thus:-

“28. Appcals from decrees and orders.-( 1) Alldecrees made by
the court in any procceding under this Act shall, subject to the
provisions of sub- scction (3), be appealable as decrees of the court
madc in theexcereise of its onginal civil jurisdiction, and cvery such
appeal shall lic to the court to which appeals ordinarily lic from the
decisions of the court given in the cxercisce of its original civil
jurisdiction.

(2) Orders made by the court in any proceedingunder this Act under
scction 25 or section 26 shall, subject to the provisions ol sub- scction
(3), beappcalable 1 they are not interim orders, and cvery such
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appcal shall lie to the court to which appealsordinarily lie rom the
decisions of the court given inexercise ol its original civil junsdiction.

(3) There shall be no appeal under this scction on the subject of
costs only.

(4) Every- appeal under this section shall bepreferred within a period
of nincty days from the dateof the decree or order.”

(8) Under sub-section (1) of Section 28 ol the Act, an appeal lics

from all decrees. Under sub-scction (2) of Scction 28, an appcal is
maintainable against orders passed under Scctions 25 and 26 of theAct.
However, no appeal on the subject of costs only in view of sub section
(3) is competent. Sub scction (4) prescribes limitation of nincty days from
the datc of decrec or order for filing an appeal. A fundamental diflerence
brought about by the amendment is that while carlier Section 28 of theAct
provided for appeals from decrees and orders, whereas post amendment
appcals arc provided only from decrecs.

(9) Adverting to second point, it would be apposilc Lo reproduce

Section 19 of the 1984 Actl which reads thus:-

“19. Appeal. -(1) Save as provided in sub-scction (2) and
notwithstanding anything contained in the Codeof Civil Procedure,

1908(5 of 1908), or in the Code of Criminal Procedure, 1973 (2 of

1974), or in any otherlaw, an appeal shall lic from every judgment
or order, not being an interlocutory order of a Family Court tothe
I igh Court both on facts and on law.

(2) No appeal shall lic from a decree or orderpassed by the Family
Court with the consent of theparties or from an order passed under
Chapter IX ofthe Code of Cni minal Procedure, 1973 (2 of 1974):
Provided that nothing in this sub-section shall apply to any appeal
pending before a High Court or any order passed under Chapter IX
of'the Code of Criminal Procedure, 1973 (2 of 1974), belore the
commencement of the IFamily Courts (Amendment)Act, 1991,

(3) Every appeal under this scction shall be preferred withina period
of thirty days from the date of the judgment or order of a Family
Court.

p
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(4) The High Court may, of its own motion orotherwise, call for and
cxaminc the record of any proceeding in which the Family Court
situatc within itsjurisdiction passed an order under Chapter 1X of
the Code of Criminal Procedure, 1973 (2 of 1974) for the purposc
ol'satisfying itself as to the correctness, legality or propricty of the
order, not being aninterlocutory order, and as to the regularity of
such procceding,

(5) Except as aforesaid, no appeal or revision shalllic to any Court
[rom any judgment, order or deerce ofa Family Court.

(6) An appeal referred under sub-scction (1) shall be heard by a
Beneh consisting of two or more Judges.”

(10) ChapterV of the 1984 Act deals with Appcals and Revisions.
‘This Chapter contains only one section i.c. Scction 19. Subscctions (1),
(2}, (3) and (6) of Scction 19 deal with appcals. Subscction (4) of Scction
19 provides for revisions. Sub-scction (5) of Scction 19 relates to both
appcals and revisions. A rcading of Scction 190f the 1984 Act shows that
under sub-section (1), save as provided in sub-scction (2), an appeal lics
from cvery judgment or order of the Family Court to the 1igh Court, both
on facts and on law. This isirrespective of anything contained in the Code
of Civil Procedure, 1908, Code of Criminal Procedure (in short, “Cr.PC™)
or any other law. However, no appeal lics against an interlocutory order.
Sub-scction (2) of Scction 19 specifically prohibits any appcal from a
deerce or orderpassed by the Famity Court with the consent of the partics
or an order passed under Chapter 1X of the Cr.P.C. The limitation for fiting
an appeal against cvery judgment or order of the Family court is thirty days
fromthe datc ofthe judgment or order as provided under sub-scction (3)
thereof. Sub-scction (4) of Section 19 provides for the revisionary power
in respect of an order passcd under Chapter 1X of the Cr.P.C., which is
not an interlocutory order in nature. Sub-section (5) of Scction 19 clearly
prohibits any appcal or revision from any judgment, order or decrec ofthe
Family Court cxcept as provided under sub-sections (1) to (4) of Scction
19 ofthe said Act. Sub-scction (6) of Section 19 lays down that the appeal
before the High Court is to be heard by a Bench of two or more Judges
from cvery judgment mentioned in sub-section (1) of Scction 19 of the
said Act.
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(11 Section 19(1) also has a non-obstante clause, which states ...
notwithstanding anything contained in the Civil Procedure Code, 1908 (5
of 1908) or in the Criminal Procedure Code, 1973 (2 0f 1974), or inany
other law....”" The non-obstante clause also clarifics that the provision
contained in Scction 28 of the Act will not be relevant for the present
purposes. A bare perusal of Scction 19(1) of 1984 Act shows that an appeal
is only maintainable in two casces. Firstly, it is maintanable against a judgment.
Sccondly, it is also maintainable against an order, if that order is notan
interlocutory order.

{12) From the abovce, it would emerge that against an order passed
by the Family Court finally deciding the petition and declining Lo grant
divorce under Scction 13B of the Act, an appceal under Scction 19 of the
1984 Act would be maintainable as the order falls under the provisions of
Scction 19 of the said Act.

(13) Lixamining the last limb of the appeal relating to merits of the
controversy, incvitably reference has to be made to Scction 1383 of the Act.
[t rcads thus:-

“13B. Divorce by mutual consent.~(1) Subjcct to the provisions

ol thisActa petition for dissolution of marriage by a decrec of divoree

may be presented to the district court by both the partics to a marriage

together, whether such marmage was solemnized before or after the

commencement of the Marriage Laws (Amendment}Act, 1976, (68

ol 1976) on the ground that they have been living separatcly fora

period of one year or more, that they have not been ablce to live

together and that they have mutually agreed that the marriage should
be dissolved.

(2) On the motion of both the partics made not carlier than six months

afler the date ol the presentation of the petition referred to in sub-

section { 1) and not later than cightcen months aller the said date, il

the petition is not withdrawn in the meantime. the court shall, on
being satisficd, afier hearing the parties and after making such inguiry
as it thinks fit, that a marriage has been solemnized and that the
averments in the petition are true, pass a deeree of divoree declaring
the marriage (o be dissolved with ¢lTeet from the date of the deeree.™
(14) A plamn reading of sub-scction (1) shows that the partics to
the marriage wherever agree by mutual consent that the marriage should
be dissolved by a deeree of divoree on the ground (hat they have been living
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scparaicly for a period of one year or more, both the partics may present
a petition for divorce to the District Court. On presentation of such petition,
statcment by way of first motion would be recorded. Under sub-section
(2), sccond motion would be required to be made which should be after
six months from the date of presentation of the petition relerred in sub-
scction (1) and not fater than cighteen months from the date of first motion
where the petition has not been withdrawn. The Court, on being satisfied
after hearing the partics pass a decree of divorce Lo be effective from the
datc of the decree.

(15) In the present case, the wilc at the seecond instance madce the
following statciment:-

*“I do not want divorce by way of mutual consent under Scction 1313
ol HMA. The present petition may bedismissed.™

(16) Thus, the sccond siatement is not in consonance and conformity

for divorce by mutual consent can be passed. In the absenceof the fulfilment
of requirement of statement at the second motion ol the wilc, the Court
helow was justified in dismissing the petition undersection 1313 of the Act.

{17) Sufficc to notice that the judgment relicd upon by thelcamed
counscl for the appellant in Anil Kumar Jain’s case (supra) was whcere
the Hon’blc Apex Court in excercise of its powers under Article 142 ol the
Constitution of India had granted the divorce in order to do complete justice
between the parties. The judgment of the Rajasthan High Court in Anil
Khatwani’s case (supra) was also based onindividual fact situation involved
therein. Therelore, these judgments do not help or advance the casc of the
appcllant.

(18) in vicw of the above, there is not merit in this appeal and the
samc is hereby dismissed.

(19) The appeal 1s barred by limitation and an application hasbcen
movced {or condonation of 187 days’ delay in filing the appeal. Since, the
appcal has been dismissed on merits, no further orders arcrequired to be
passcd in the application for condonation of delay and the same is also
disposcd of as such.

V. Suri



