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Before Satish Kumar Mittal & Inderjit Singh, J.J.
SWARAN KAUR—Petitioner
versus
STATE OF PUNJABAND OTHERS—Respondents
1.PA No. 1093 of 2012
August 01,2012

Letters Patent Appeal, 1919 - CL X - Punjab Panchayati Raj
Act, 1994 - Ss. 13-4 & 19(3) -Election of Sarpanch - Notified in
Gazette - Appellant elected Sarpanch and removed after two years
by 'No Confidence Motion' by Gram Panchayat - Challenge to
removal by Writ Petition - Writ Petition withdrawn - Fresh Petition
filed by appellant to challenge election of new sarpanch - Election
petition not filed - Writ Petition dismissed - Letters Patent Appeal
- De-notification of removed sarpanch not requirement under the
Statute before election of new sarpanch - Appeal dismissed.

/1eld, that once the appellant was deemed to have been removed
from the office of the Sarpanch, the vacancy of the Sarpanch was to be
filled up by holding clection in accordance with the provisions ol theAct.
Mercly because afier passing of the 'no confidence motion' against the
appellant in a validly convened meeting on 30.9.2010, she presided over
some meeting of the Gram Panchayat, it cannot be said that she continued
to hold the office of the Sarpanch and the office of the Sarpanch was not
vacant, and the clection of Smt. Anita Devi as new Sarpanch of the Gram
Panchayat was not valid. During the coursc of hearing, an argument was
raised that until and unless the removal of the appellant from the officc of
the Sarpanch was not notified and her name was not de-notified from the
list of Sarpanch of the Gram Panchayat, 1t cannot be said that she had
vacated the office. Similar controversy came up for consideration before
this Court in Harjinder Singh and others v. State of Punjab and others, LPA
No. 2157 ol 2011, decided on 29.2.2012. In that casc, in the meeting of
the Panches held on 1.11.2010, ‘no confidence motion” was passcd against
the Sarpanch of the Gram Panchayat by two-third majority of'the total
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number of Panches, but his name was not formally de-notified in the Official
Gazctte, and the earned Single Judge quashed the resolution of “no confidence
motion' passcd against the Sarpanch, while holding that mere passing of 'no
confidence motion' against the Sarpanch is not sufficient for his removal from
his office, until and unless the other formalitics, particularly de-notifying of
his namc from the office of Sarpanch in the Official Garctie, arc completed.
The Division Bench in that case, while reversing this {inding of the leamned
Single Judge in this regard, held that there is no statutory requirement of
denotifying the name of removed Sarpanch on passing 'no confidence
motion' against him. The provision of clection of the Sarpanch and procedure
as well as manncr in which the clection of Sarpanch will be held are entirely
different from the provision regarding removal of Sarpanch from his®lfice
by passing “no confidence motion’ against him. Scction 19 (3) of thc Act
clearly postulatcs that in casc the "no confidence motion' against the Sarpanch
is carricd in the meeting convened under sub-scction (2) by twothird
majority of the totai number of Panches holding office {or the time being,
the Sarpanch shall be deemed to have been removed from his office and
a ncw Sarpanch shall be clected in his place. Neither for removal of the
Sarpanch aficr carrying "no confidence motion' nor for clection of a new
Sarpanch, any de-notification is required. Afler clection of the new Sarpanch,
in accordance with the provisions of thcAct, his clection is required to be
notificd, but it is not mandatory or a condition precedent that beforce his
name is notificd, name of the carlier Sarpanch, against whom "no confidence
motion' has been carried, and who is deemed to have been removed from
his office, shall be de-notificd.

(Para 12)

lurther held, that in view of thc above, we do not find any
substancc in the argument of leamed counscl for the appcellant. Thus, on
the passing of the "no confidence motion' against the appellant, she was
deemed to have been removed from the office of the Sarpanch and by
following the procedurc under Scction 22 (1) of the Act, this vacancy was
filled up by clecting Smi. Anita Dcvi as new Sarpanch.

(Para 13)

Sushma Chopra, Advocate, for the appeliant.
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(1) This Letters Patent Appeal has been directed against the order
dated 18.7.2012, passed by the leamed Single Judge, whereby Civil Writ
Petition No. 13315 o 2012 filed by appellant Swaran Kaur, praying for
quashing the proceedings dated 21.2.2012 (Anncxurc P-7) vide which in
the meeting of the Gram Panchayat, Village Bhambota, Block Talwara,
District Hoshiarpur, called under Section 13-A of the Punjab Panchayati
Raj Act, 1994 (hercinafter referred to as ‘the Act’), Smt. Anita Rani
(respondentNo. 11 herein) was elected as Sarpanch; and the notification
dated 3.4.2012 (Annexure P-9) whereby name of the said clected Sarpanch
was notified inthe Gazelic, has been dismissed.

(2) We have heard learned counsel for the appellant and gone
through thec impugned order as well as the other documents annexed with
the writ petition.

(3) Inthis casc, in the first mecting of the Members of the Gram
Panchayat Village Bhambota convened under Scction 13-A of the Act, the
appellant was elected as Sarpanch of the Gram Panchayat in May, 2008.
She assumed the office of Sarpanch on 27.8.2008, after her name was
notified. Subscquently, on 5.8.2010, two-third members of Gram Panchayat
passcd ‘no confidence motion’ against the appcllant under Section 19 of
the Act. Since the said resolution dated 5.8.2010 (Annexure P-1) was
passed within two years of assuming the office of Sarpanch, therefore, it
was illegal and void, because as per proviso to sub-scction (1) of Section
19 of the Act, no application to move a motion of no-confidence against
a Sarpanch shall bemade unless a period of two ycars has clapsed from
the date on which the Sarpanch assumed his office.

(4) About two months thercafter, i.c. on 30.9.2010, in a validly
convened meeting for consideration of ‘no confidence motion’ afler giving
seven clear days notice Lo all the members of the Gram Panchayat, two-
third majority of the total number of Panches passed ‘no confidence motion’
against the appellant. On passing of the said resolution dated 30.9.2010
{Anncxure P-2}, in view of sub-scction (3) of Scction 19 of the Act, the
appellant was deemed to have been removed from her office and a new
Sarpanch was to be clected in her place.
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(5) The appellant chatlenged the above said resolution dated
30.9.2010 by filing Civil Writ Pctition No. 4146 0f 2012. In the mcanwhilc,
on21.2.2012, Smt. Anita Rani (rcspondent No.11) was clecled as Sarpanch
of the Gram Panchayat. In view of this devclopment, on 4.7.201 2, the
appellant withdrew the said writ petition with liberty to challenge the clection
of new Sarpanch, as permissible in accordance with law.

(6) Thereaficr, instead of filing the clection petition challenging the
election ol respondent No.11 as new Sarpanch of the Gram Panchayat,
the appellant filed Civil Writ Petition No. 13315 0f 2012, challenging the
proceedings dated 21.2.2012 (Anncxure P-7), whereby respondent No. 11
was clected as new Sarpanch of the Gram Panchayat, as well as the
notification dated 3.4.2012 (Annexure P-9) whereby her name was notificd
as ncw Sarpanch of the Gram Panchayat. The said writ petition has been
dismisscd by the learnced Single Judge, whilc obscrving as under :

“I am not ablc to comprchend this manncr of challenge now raised
by the petitioncr. Though the petitioner is challenging the notification,
appointing Anita Rani as Sarpanch but has not raiscd any challenge
to the “no confidence motion’ passed against her on 9.9.2010. Once
that “no confidence motion’ stands, the respondents were bound to
act on the same, which they have now done by holding the election
for clecting the Sarpanch of the Gram Panchayat and in this proccss,
Smt.Anita Rani has becn so elected. The petitioner having been
removed as a Sarpanch and having remained unsuccessful (o
challenge the said ‘no confidence motion’, she obviously is
misconceived in challenging the present notification on the grounds
as plcaded that she continued 1o be the Sarpanch. Thereis no illcgality
in the procedure and election of Smt. Anita Rani, which would call
for any interference in exercisc of writ jurisdiction. The liberty was
given to the petitioner to challenge this cleetion on any grounds that
may bcavailable to her. Election petition is an efficacious alternative
remedy, which the petitioner has not chosen to invoke. Neither any
casc is madc out for txercising the writ jurisdiction nor any valid
ground is noticed in this regard, which may call for any interference,
‘The petitioner, if so advised, may invoke her alternative rem cdy, if
othcrwise permissible under law. '

The writ petition is, however, dismissed.”

(7) Hence, this Letters Patent Appeal.
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(8) l.carned counscl for the appellant argued that the clection of
Smt. Anita Rani as Sarpanch of the Gram Panchayat 1s bad, as no valid
‘no confidence motion’ was passcd against the appellant on 30.9.2010
removing her from the office of the Sarpanch, because (wo ycars had not
clapsed from the date of the first ‘no confidence motion’, passed on
5.8.2010. in view of the proviso to sub-scction (3) of Scction 19 of the
Act, which provides that the sccond ‘no confidence motion’ could not have
been passed against the Sarpanch before the expiry of two years from the
datec of the first ‘noconfidence motion” having been lost. Learned counscl
further argucd that even afier removal of the appellant from the office of
Sarpanch of thc Gram Panchayat by passing ‘no confidence motion” against
her, she continucd to work as Sarpanch, therclore, new Sarpanch could
not have been clected inher place. In this regard, she has placed on record
resolution dated 15.2.2012 (Anncxurc P-4), in which it was recorded that
she had presided over the Gram Panchayat mecting. Lcarned counsel
further argucd that theappellant could not have filed any clection petition
against Smt. Anita Rani, becausc she is not a defcated candidate. According
to the lcarned counsel, the appellant is questioning the clection of Smt. Anita
Rani as ncw Sarpanch of the Gram Panchayat, because there was no
vacancy of thcofficc of Sarpanch, for which she could have been clected.
1 camed counsel further argued that the appellant was occupying the office
of Sarpanch cven after passing of ‘no confidence motion’ against her,
therefore, new Sarpanch could not have been clccted.

(9) All the aforesaid contentions raiscd by learned counsel for the
appcllant are not tenablc at all.

(10) In the writ petition, the appellant did not question the validity
of the resolution dated 30.9.2010 whereby ‘no confidence motion” was
passcd against her by two-third majority of the total number of Panches.
Even otherwise, when the carlier writ petition filed by the appellantchallenging
the said resolution was withdrawn by her, without any liberty tochallenge
the same in the writ petition, she could not have question the validity of the
said resolution. The ground, on which the appellant wants toquestion the
validity of the aforesaid resolution is also not tenable. Section 19 of theAct
rcads as under :

“19. No-Confidence motion against Sarpanch — (1) An

application regarding intention to move a motion of noconfidence
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against a Sarpanch be made to the Block Development and Panchayat
Officer by a majority of Panches :

Provided that no such application shall be made unless a period of
two ycars has clapsed from the datc on which the Sarpanch assumed
his office.

{(2) The Block Development and Panchayat Qfficer shall, withina
period of fificen days of the receipt of application under sub-scction
(1), convene a meeting of the Gram Panchayat by giving scven clear
days in notice, for discussing and taking dccision on the no-confidence
motion.

(3) If the no-confidence motion is carricd in the mecting convencd
undcer sub-scction (2) which shall be presided over by the Block
Development and Panchayat Officer or an ofticer notbelow the rank
of Social Education and Panchayat Officerauthoriscd by the Block
Decvelopment and Panchayat Officer in this behalf, by a two-third
majority of the total number of Panches holding office for the time
being, the Sarpanch shail be deemed to have been removed from his
office, and a new Sarpanch shall be clected in his place :

Provided that if the no-confidence motion is lost anothersuch motion
shall not be moved against that Sarpanch before the expiry of two
years from the date of'its having been lost.”

As per proviso to Scction 19 (1), no application regarding intention to move
amotion of no-confidence against a Sarpanch shall be madc unless a period
of two years has elapsed from the date on which the Sarpanch assumed
hisoffice. In the present case, the appellant assumcd the office of Sarpanch
on 27.8.2008, therefore, the passing of first ‘no confidence motion’ on
5.8.2010was not valid, as by that time, period of two ycars had not clapscd
from the date on which the appcllant assumed the office of Sarpanch. It
is pertinentto mention here that in these circumstances, it cannot be said
that the first ‘no confidence motion’ passed against the appellant had been
lost. The passing of the first ‘no confidence motion® was not given cffect,
because the same could not have been passed prior to the expiry of two
years from thedate on which the appellant assumed the office of Sarpanch.
Subsequently, after about two months, meeting for considering the ‘no
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confidence motion’ was convened on 30.9.2010 and *no confidence motion”
against the appellant was carricd by two-third majority of the total number
of Panches. It is not the casc of the appcellant that said mecting for considering
*no confidence motion’ was not valid becausc of improper notice. Thercfore,
we do not find any substance in the contention of learned counscl for the
appellant that in vicw of the proviso to Scction 19 (3) of the Act, the
resolution dated 30.9.2010 removing the appellant from the ofTicc of the
Sarpanch could not have been passed against her. The said provision is
applicablc only in case the first ‘no confidence motion” against the Sarpanch
is lost. But it is not the casc here. Therefore, on the aforesaid ground, 1t
cannot be said that the resolution dated 30.9.2010, passing ‘no confidence
motion’ against thc appellant, was not lcgal and valid.

(11) Sub-scction (3) of Section 19 clearly provides that i the *no
confidence motion’ is carried by two-third majority of the total number of
Panchcs, the Sarpanch shall be deemed to have been removed from his
officc and a ncw Sarpanch shall be clccted in his place.

(12) Scction 22 of thcAct provides for filling of casual vacancics
of Sarpanches and Panches, which are to be filled up by way of clection.
Scction 22 (1) rcads as under :

“22. Filling of casual vacancics of Sarpanchcs and Panches :—
(1) Whenever a vacancy occurs by death, resignation, removal or
otherwise of a Sarpanch or of a Panch the vacancy shall be filled up
by way of clection :

Provided that if the vacancy relates to the Scheduled Castes,
Backward Classcs or to Women, the vacancy shall be filled up out
of the persons belonging to the category to which category of person
the vacancy relates.

(2)xxxx"

Once the appellant was deemed to have been removed from the officc off
the Sarpanch, the vacancy of the Sarpanch was to be filled up by holding
clection in accordance with the provisions of theAct. Merely becausc afier
passing of the ‘no confidence motion” against the appellant in a validly
convencd meeting on 30.9.2010, she presided over some mecting of the
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Gram Panchayat, it cannot be said that shc continued to hold the officc of
the Sarpanch and the office of the Sarpanch was not vacant, and the elcction
of Smt. Anita Dcvi as new Sarpanch of the Gram Panchayat was not valid.
During the course of hearing, an argument was raised that until and unlcss
thc removal of the appellant from the office of the Sarpanch was not notificd
and her name was not de-notified from the list of Sarpanch of the Gram
Panchayal, it cannot be said that she had vacated the office. Similarcontroversy
camc up for consideration before this Court in Havrjinder Singh and
others v. State of Punjab and others, LPA No. 2157 of 2011, dccided
on 29.2.2012. In that casc, in the meeting of the Panches held on 1.11.2010,
‘no confidence motion’ was passcd against the Sarpanch of the Gram
Panchayat by two-third majority of the total number of Panches, but his
namc was not formally de-notificd in the Official Gazctte, and the lcarned
Singlc Judge quashed the resolution of ‘no confidence motion” passed
against the Sarpanch, whilc holding that mere passing of ‘no confidence
motion’ against the Sarpanch is not sufficicnt for his removal from hisoffice,
until and unless the other formalities, particularly de-notifying ofhisnamc
from the office of Sarpanch in the Official Gazcetic, arc completed. The
Division Bench in that case, whilc reversing this finding of the lcarned Single
Judge in this regard, held that therc is no statutory requircment of denotifying
the name of removed Sarpanch on passing ‘no confidence motion’ against
him. Thc provision of clection of the Sarpanch and proccdurc aswell as
manncr in which the election of Sarpanch will be held arc entirely different
from the provision regarding removal of Sarpanch from his officcby passing
‘no confidence motion’ against him. Scction 19 (3) of the Act clearly
postulates that in casc the “no confidence motion” against the Sarpanch is
carried 1in the meeting convened under sub-section (2) by twothird majority
of the total number of Panches holding office for the time being, the
Sarpanch shall bc deemed to have been removed from his officcand a new
Sarpanch shall be clected in his place. Neither for removal of the Sarpanch
after carrying ‘no confidence motion’ nor for clection 6f'a new Sarpanch,
any de-notification is required. Afier election of the new Sarpanch, in
accordancc with the provisions of the Act, his clection is required to be
notificd, but it is not mandatory or a condition precedent that before his
name is notificd, namc of the earlier Sarpanch, against whom ‘noconfidence
motion” has been carried, and who is dcemed to have been removed from
his office, shall be de-notificd.
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(13) In view of the above, we do not find any substance in the
argument of Icarned counsel for the appellant. Thus, on the passing of the
‘no confidence motion’ against the appellant, she was deemed to have been
removed from the office of the Sarpanch and by following the procedure
under Scetion 22 (1) of the Act, this vacancy was filled up by clecting Smt.
Anita Dcvi as new Sarpanch.

(14) 7Thus, we arc of the opinion that the lcarned Single Judgce has
rightly dismisscd the writ petition, while upholding the proccedings dated
21.2.2012 (Annexurc P-7) clecting Smt. Anita Rani (respondent No.11)
as Sarpanch of thc Gram Panchayat, as wcll as the notification dated
3.4.2012 (Anncxure P-9) whereby her name was notified in the Gazette.

(15) No merit. Dismisscd.




