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his opinion this aspect of the matter could best be looked
i;\x,to on the executive side. Shri S. Pershada, Deputy
Secretary, who heard the revision put in by Saran Dass
under section 33 of the Displaced Persons (Compensation
and Rehabilitation) Act, 1954, against the order of Shri
C. P. Sapra after carefully examining all the circumstances
of the case unhestatingly came to the conclusion that the
best way to dispose of the land would be by auction. This
order indeed he could pass under Rule 87 of the Displaced

Persons (Compensation and Rehabilitation) Rules, 1955,
which provides: —

“87. Any property forming part of the compensa-
tion pool may be sold by public auction or by
inviting tenders or in such other manner as the
Chief Settlement Commissioner may, be general
or special order, direct.”

The order passed by the Central Government was within
the powers vested in it under the law and as such cannot
be impugned in these proceedings. I would like to men-
tion here that the Central Government exercised its dis-

cretion in the best interest of the compensation pool and
not in a perverse manner.

For the above reasons, the two civil writ petitions are
disrmissed but the parties are left to bear their own costs.
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Municipal Committee has passed a unanimous resolution against its
creation—Punjab General Clauses Act (v of 1898)—S. 12—Effect of.

Held, that sub-section (3) of section 1 of the Punjab Town Im-
provement Act, 1922, clearly envisages the creation of an Improve-
ment Trust only in @ municipal area where a Committee is function-
ing and so is in & position to hold a special meeting to decide whether
or not it considers the creation of a Trust desirable.. . The provision
regarding 1wo-thirds majorsty cannoi be regarded as a nullity in the
case of a suspended municipal committee.

Held, that an Improvement Trust cannot be properly created
except in the light of the provisions of section 4 of the Act regard-
ing the constitution of the Trust which provides that three members
are to be elected by the municipal committee. It is not possible to
read in this section some provision to the effect that where 2 com-
mittee is suspended, the Government can nominate some members
of the suspended Committee as members of the Trust or otherwise
fill these vacancies,

Held, that the provisions of section 12 of the Punjab General
Clauses Act, 1898, cannot be invoked in such a case since even where
a power is exercised on a second or subsequent occasion, it has to
be exercised in accordance with the provision of the law which grants
the power.

Letters Patent Appeal under Clause 10 of the Letters Patent against
the judgment dated 11th February, 1965, of the Hon’ble Justice P. D.
Sharma, dismissing Civil Writ No. 547 of 1963.

H. L. Sariv anp V. P. Soop, Abvocarss, for the Appellant,

K. S. KawaTra, AssisTANT ApvocATE-GENERAL AND GoraL CHAND
Mrrrar, ApvocaTss, for the Respondents.

JUDGMENT.

Faisaaw, C.J.—This is an appeal filed under clause 10
of the Letters Patent against the dismissal of a petition
filed under Article 226 of the Constitution.

The petitioners are 31 rate-payers of the Municipality
of Rohtak, By a notification dated the 21st of May, 1958,
at a time when the Municipal Committee of Rohtak had
been suspended and its functions were being discharged by
an Administrator appointed under Section 228 of the Punjab
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Municipal Act, the Punjab Government in exercise of its
powers under Section 1(3) of the Punjab Town Improve-
ment Act created an Improvement Trust for the Munici-
pal area of Rohtak. In July, 1961, a fresh election was held
for the Municipal Committee which actually began to
function on the 10th of January, 1962,

In the m‘g%r:‘ume, by a notification da
August, 1961; the Punjab Government in
powers under Section 103(1) of the Town .
Act dissolved the Rohtak Improvement Trust as from the
date of the notification. However, the Secretary to Punjab
Government in the Local Government Department addres-
sed a letter to the Deputy Commissioner at Rohtak dated
the 23rd of October, 1962, informing him that the Govern-
ment had decided to reconstitute the Rohtak Improvement
Trust immediately, and requesting him to submit a panel
of six names of suitable persons for appointment by Gov-
ernment as members of the Trust under the provisions of
section 4 of the Act. It was also pointed out in the letter
that under the same section three members of the Trust
were to be elected by the Municipal Committee, and the
Deputy Commissioner was asked to send both his own panel
of names for selection by Government and the decision of
the Municipal Committee regarding its representatives by
the 15th November, 1962. At a special meeting of the
Municipal Committee held on the 9th of November, 1962
it was unanimously resolved that the Government should
be requested not to reconstitute the .Improvement Trust.
In spite of this the Government persisted with its inten-
tion and on the 10th January, 1963, announced the appoint-
ment of Maj. S. K. Mehta, already the Chairman of the
Bhiwani Improvement Trust, as the Chairman of the
Rohtak Improvement Trust, and instructions were repeat-
ed to the Deputy Commissioner to submit his panel of
names and to have its three representatives elected by the
Municipal Committee. The present writ petition was
filed by the 31 petitioners in April, 1963, challenging the
legality of the proposed reconstitution of the Trust on the
grounds that the previous Trust had not properly been
created, since it took place at a time when the Municipal
Committee was under suspension, and that, in any case,
once the previous Trust had been dissolved, a fresh Trust
could only be created after following the provisions of law
applicable to the creation of a Trust.
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The most important provision in the Act is section 1
which reads: —

(1) This Act may be called the Punjab Town m-
provement Act, 1922.

(2) It extends to the whole ¢f Punjab.

(3) This section and section 66 shall come into force
at once. The State Government may by notifi-
cation propose to apply the rest of the Act to
the whole or any part of any municipality and
to any locality adjacent thereto, on such date as
may be specified in such notification; and the
Act shall come into operation after the lapse of
three months unless within that period the
Municipal Committee concerned at a meeting
convened for the purpose of considering the
application of the Act resolve by a majority of
two-thirds that the Act should not be so applied.”

It is thus argued that a Trust could only be created in an
area where a Municipal Committee was functioning and
could thus have an opportunity within three months of the
notification of the Government conveying its intention to ap-
ply the Act of rejecting the application provided that a two-
third majority of the members of the Municipal Commit-
tee voted against it at a meeting convened for the purpose
of ascertaining the Committee’s views.

The learned Single Judge, without really discussing or
meeting this argument, has held that the Trust was creat-
ed in accordance with law, since no two-thirds majority
of the Municipal Committee voted against it within three
months of the notification, and further that once the Act
had been applied to the Rohtak area, the dissolved Trust
could be recreated without any power on the part of the
Municipal Committee to oppose it. This latter finding was
based on the provision of section 12 of the Punjab General
Clauses Act of 1898 which reads:—

“Where, by any Punjab Act, any power is conferred
then that power may be oxermsod from time to
time as occasmn requires.” ;
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© In my opinion the contentions raised on behalf of ther Mohan La}
petitioners wiere wrongly rejected by the learned single  and others,
Judge. Sub-section (3) of Section 1 of the Act clearly vo

. . . . . The  State

only envisages the creation of a Trust in a Municipal Area ¢ Punjab.
where a Committee is functioning and so is in a position and others,
to hold a special meeting to decide whether or not it con- ——
siders the creation of a Trust desirable. I do not consider Falshaw, CJ.
that a Trust could be properly created except in the light
of the provisions of section 4 of the Act regarding the con-
stitution of the Trust. This section reads: —

“(1) The trust shall consist of seven trusteés,
namely:;—

(a) a Chairman;
(b) three members of the Municipal Committee;
and

(¢) three other persons.
i .
(2) The chairman and three persons referred to in
clause (c) of sub-section (1) shall be appomted
by the State Government by notification.

(3) The members of the Municipal Commitbee refer-
red to in clause (d) of sub-section (1) shall be
elected by the Municipal Committee,

(4) If the Municipal Committee does not by such
date as may be fixed by the State Government
elect a person to be a trustee, the State Govern-
ment shall, by notification, appoint a member of
the Municipal Committee to be a trustee, and any
person so appointed shall be deemed to be a
trustee as’if he had been duly elected by the
Municipal Committee.

To argue that the Trust was validly created by the notifi-
cation of 1958 would imply reading into sub-section (3)
of section 1 of the Act some provision to the effect that
where a Municipal Committee is suspended the provision
regarding two-thirds majority of the Committee is to be
regarded as a nullity, and also reading into section 4 some
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provision to the effect that where a Committee was sus-
pended the Government can nominate some members of
the suspended Committee’'as members of the Trust or other-

‘wise fill these vacancies, and I cannot believe that this was

the intention of the Legislature.

In any case, however, even if there was a properly
constituted Trust which was dissolved by the notification
of the 30th of August, 1961, and in the words of section
103 (1) ceased to exist, I consider that in order to recreate
the Trust a fresh start had to be made and the position on
the date when the Government notified the Deputy Com-
missioner of its intention to re-establish the Trust was as
if the dissolved Trust had never existed. Thus when the
Municipal Committee at a special meeting convened to
consider the matter on the 9th of November, 1962, decided,
not merely by a two-thirds majority but unanimously, that
that Act should not be applied to the Municipality of
Rohtak the Government was bound to give effect to this
decision.

In my opinion the provisions of Section 12 of the Pun-
jab General Clauses Act do not help the Government at
all in this matter, since even when a power is exercised on
a second or subsequent occasion it has to be exercised in
accordance with the provisions of the law which grants the
power,

I am, therefore, of the opinion that the petitioners in
this case were entitled to succeed and I would accordingly
accept the appeal and order that the State Government
shall not proceed with the constitution of the Rohtak Im-
provement Trust under the notification of the 30th of
August, 1961. The Municipal Committee of Rohtak was
joined as a respondent and has supported the petition. The
petitioners will be entitled to their costs both in the writ
petition and in the appeal from the State Government.
Counsel’s fee in the appeal Rs. 150.00.

Menar SingH, J.—I agree.

B.RT. )



