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Before A.K. Sikri, CJ and Rakesh Kumar Jain, J.
SURINDER SINGH AND ANOTHER-—Appellants
versus
STATE OF PUNJABAND OTHERS—Respondenty
1.PA No. 1598 of 20110}

February 2,2013

A, Letters Patent, 1919 - CL. X - Punjah Service of Engineers,
Class-11 (Irrigation Branch) Rules, 1941 (repealed by 2004 Rules)
- RL 3, 4 and 5 -Old vacancy old Rule - Diploma holders seeking
promotion to the post of Sub Divisional Officers/ Assistant Engineers
- Now under 2004 Rules the diploma-holders are entitled to 25% out
of 40% promotional quota - The criteria of outstanding merit is also
done away with - Now the criteria applicable for promotion is
seniority-cum-merit - Adjudication by the Supreme Court while
dealing with a matter pertaining to the vacancies of 2000-
2001holding that vacancies are to be filled up as per 2004 Rules -
They would also be applicable to vacancies prior thereto - Principle
"old vacancy old Rule” is not a mantra which is of universal
application - Government can take a decision for filling up vacancies
in view of old rules as and when new rules are in contemplation
and even on the basis of new draft rules,

Held, that no doubt, in question No. (2) which was framed by the
Suprcme Court and answered in Arun Kumar Aggarwal's case (supra)
specifically mentions the vacancics arising during 2000-01 but the reason
for stating so is that the Supreme Court dealt with the issuc taking into
consideration the facts of Civil Appeal No. 2336 of 1987 whereas two other
Civil Appcals Nos. 2337 and 2338 of 2007 werc also decided by the
common judgment rendered by the Supreme Court. The partics in other
appeals were those who were concerned with the vacancics prior to 2000
as well, 1t is pertinent to note that in para No. 22 of the judgment, the
Supreme Court took note of Civil Writ Petition No. 11644 of 1999 filed
by Satbir Singh (AMIE tHolder) and which case pertains to the vacancics
prior to 2001 as is clear from the order of the writ petition itself.
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It is thus apparent that while deciding the issuc the Supreme Court
was not limiting to the vacancies of the year 2000-01 only but all the vacant
posts, This further becomes apparent from the directions contained in the
said judgment in para No. 38 which we have already reproduced above
wherein direction to the State Government is "to fill up the vacant posts
in accordance with 2004 Rules within a period of 3 months from today".
This direction pertains to all the vacant posts and not only those posts which
pertain to thc year 2000-01.

In any casc, we are of the opinion that the ratio of the judgment
in Arun Kumar Aggarwal's case (supra) would cover the vacancies prior
to 2000-01 as well. The Supreme Court has held that the Government had
taken a conscious decision not to make any promotion and did not hold
the DPC for all these ycars because of new Rules were on the anvil. Once
that is the position qua 2000-01 vacancies, wc fail to understand as to how
it would not be applicablc for the vacancies prior thereto. The principle of
"old vacancy old Rule” has been revisited once again by the Supreme Court
in the recent judgment in the case of Decpak Aggarwal and another Vs.
State of Uttar Pradesh and others, (2011) 6 SCC 725, mn a claboratc
* discoursc on this proposition. The Court has clarified in no uncertain terms
that principle "old vacancy old Rule" as enunciated in V.V, Rangaiah vs. J.
Srecnivasa Rao, (1983) 3 SCC 284, is not a mantra which is of universal
application and the Government can take a decision for filling up vacancies
in view of old rules as and when new rulcs are in contemplation and even
on the basis of new draft rules.

(Para 28 and 30)

B. Letters Patent Appeal, 1919 - CI. X - Practice and Procedure
- Statement made by parties that matter was covered by the judgment
of the Supreme Court - Statement was not a concession on fact but
on the legal issue about coverage of the matter by the judgment of
the Supreme Court- If concession in law is wrongly given, it can
always be withdrawn and it can albways be shown that such concession
was under misconception.

Held, that even if we presume that the statement was given it was
not concession on fact but on the legal issue about coverage of the matter
by the judgment of the Supreme Court. If concession in law is wrongly given,
it can always be withdrawn and it can always be shown that such concession
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was under misconception. Persuaded by this consideration, we undertook
the excrcisc of hearing the parties at length so as (o decide on merits as
to whether the controversy raised in this petition is covered by the judgment |
of the Supreme Court. .

(Para 7)

D.S.Patwalia, Advocate, for the appellants in LPANo. 1598 02010
and for respondents No. 4 and 5 in CWP No. 16606 0f 2012 and
for respondents No.3 and 4 In CWP No. 17666 of 2012.

Ginsh Agnihotri, SeniorAdvocate withArvind Seth, Advocate, for
the petitioners in CWP Nos. 16606 of 2012 and 17666 of 2012,

1.S.Puri,Addl. Advocate General, Punjab, for the respondent-State
of Punjab.

AK.SIKRI1, CHIEF JUSTICE

(1) By thisjudgment, we propose to disposc of this appcal as well

~as connccted two writ petitions as the common question of law and facts

are involved therein. For brevity, the facts are taken from Letters Patent
Appeal No. 1598 of 2010.

{2) Theorder of the learned Singlc Judge which 1s impugned by
way of present intra court appeal is of onc paragraph order whercby writ
petition was disposcd of in terms of the judgment of the Supreme Court
in State of Punjab and others versus Arun Kumar Aggarwal (1). The
lcarned Single Judge has not discussed the nuances of the controversy
involved in the writ petition and has also not given any rcasons as to how
the matter 1s covered by the judgment. [t has happened because of the
reason that counsel for all the partics had conceded that the matter is
covered by the judgment of the Supremc Court inArun Kumar Aggarwal’s
case (supra) which can be noticed from the impugned order. We thus
reproduce that order hereunder:-

“Present .
Vivck Sharma, Advocate, for petitioners.
Mr. Ram Lat Gupta, Addl. A.G Punjab.
Girish Agnihotri, Sr. Advocate withArvind Scth, Advocale.
(1) 2007 (5) SL.R 237
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1.carned counscl for the partics are agreed thalt the issues raised in
the present petition are squarely covered by a judgment of Hon'ble
the Supreme Court in the case of State of Punjah and others V.
Arun Kumar Aggarwal and others 2007(5) S.L.R. 237 wherein
identical issue has been gonc into by Hon’ble the Supreme Court.

Accordingly, this writ petition is disposed of in tenns of the judgment
inArun Kumar Aggarwal’s casc (supra)

Dated: 10.10.2007 Sd/-Rajcsh Bindal, Judgc™.

(3) As perthe judgment inArun Kumar Aggarwal’s casc (supra),
the appellants herein (petitioners in the writ petition) are not to be given
any relief, inasmuch as certain percentage of the posts of Sub Divisional
Officers/Assistant Engincers to which they arc claiming their cxclusive right
to be considered being degree-holders, have to be filled up from the diploma
holders as per the decision of Arun KumarAggarwal’s case (supra). The
appcllants, however, contend that the matter is not covered by thea foresaid
judgment of the Supreme Court which is distingmishable on facts. 1t 18
contended that if the merits of the casc are (o be gone into, the petitioners’
claim was justificd as Rules, which were applicable, do got permit any
promotions fromamongs the diploma holders.

(4) Before filing this appeal, the appcllants had approached the
Icamed Singlc Judge for recalling of the order dated 10.10.2007 stating that
the order was not passed in prescnce of counscl for the parties on the
statcment made by them. However, that application was dismissed by the
learned Single Judge on 04.02.2009 in the following manncr:-

“I'hc order review of which is sought by the applicant/petitioner was
passed in presence of counsel for the petitioncr where on the statement
of the parties, the petition was disposed of being covered by the
carlier judgment of Hon’ble the Supreme Court in State of Punjab
and others Vs. Arun Kumar Aggarwal and others 2007(5) S.L.R.
237.

Now the plea is sought to be raiscd that on the date when the casc
was fixed, counsel for the petitioner was not present in the court and
his presence has been wrongly marked. The same cannot be accepted

U ——
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as there is presumption of truth in the order passed by the Court.
There was no application filed for correction in the present casc
immediately after the receipt of copy of order dated 10.10.2007.
The application was filed by thc counscl on 12.11.2007 by only
saying that he was not present in the Court.

No casc is made out to review the order dated 10.10.2007.
Civil Misc. stands dismissed.
Datcd - 04.02.2009  Sd/-Rajesh Bindal, Judge.”

(5) The appellants have chatlenged this order dated 04.02.2009
as well.

(6) We would like to remark at the out sct that though the
observations of the leamed Single Judge while dismissing the review petition
that therc is a presumption of truth in the order passed by the Court and
thus proccedings on the basis that statement was made by lcarned counscl
for the partics that the matter is covered by the judgment of the Supreme
Court inArun KumarAggarwal’s case (supra), may be correct. However,
still we have heard learned counsel for the partics at length on the issucs
involved. The reason is simple. Even if we presume that the statement was
given it was not concession on fact but on the tegal issuc about coverage
of the matter by the judgment of the Supreme Court. If concession in taw
is wrongly given, it can always be withdrawn and it can always be shown
that such concession was under misconception. Persuaded by this
consideration, we undertook the exercisc of hearing the parties at length
so as to decide on merits as to whether the controversy raised in this petition
is covered by the judgment of the Supreme Court.

(7) Inorder to appreciate the controversy, it would be necessary
to go into the factual background and the carlicr rounds of litigations on
the same subject matter.

(8) Factsmay first be noticed. The appcllants arc Junior Engincers
in the [rrigation Branch of the Public Works Department in the respondent
State of Punjab. Appellant Nos. 1 and 2 joincd the service in December
1990 and April 1985 respectively. They are aspiring for promotion to the
post of Sub Divisional Ofticer/ Assistant Engincer. The services ol the Junior
Engincers working in the Overseers Engincering Service, Irrigation Branch
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of the respondent State were to be govemned by the scrvice rules, namely,
the Punjab Scrvice of Engineers, Class-IT (Irrigation Branch) Rules, 1941
(forbrevity, ‘the 1941 Rules’)[P-1/A]. Abrief survey of 1941 Rules would
show that for promotion to the post of Sub Divisional Officer/ Assistant
ngineer, a degree or equivalent qualification is cssential requircment and
diploma holders are not cligible. Rule 3 ofthe 1941 Rules talks about the
nationality and other qualifications of candidates. As per Clause (¢) of Rule
3 no person could be appointed to service unless he possesses one of the
University degrees or other qualifications prescribed in Appendix ‘A’ to the
1941 Rules. It may be observed here that Appendix ‘A’ to the Rules, to
which reference has been made in Rule 3(c), lays down a degree in
Enginecring from certain Institutions/Universities as the prescribed qualification
for appointment to Class-I1 Service. However, note appended to Rule 3
clarified that qualification laid down in Clausc (¢) may be waived in casc
of the members of the Overseer Engineering Scrvice, Irrigation Branch, for
promotion to Class 11 Service to be given under proviso to Rule 5. Rule
5 of the 1941 Rules dcals with the appointment to service and states that
thcappointment to the service could be made from the classes mentioned
in Rule 4. But no person could be appointed to the service unless he
possesscs the qualifications specified in Rule 3, which in turn refers to
Appendix ‘A’ appendced to the 1941 Rules. Rule 5 further specifics that
noTemporary Engincer could be taken into scrvice and no member of the
Overscers Lingincering Scrvice or Draftsman Scervice could be promoted
to the Service unless he is declared fit for service by the Commission on
the report of the Chicf Engincer. A further stipulation has been laid down
that such person must be serving in the Department and must have held
an appointment for not less than 2 years continuously beforc the date of
entry into the service. He must not be less than 26 years or more than 50
years of agc on the first day of June immediately preceding the datc on which
he was taken into the service. Afier promotion the members of Qverscers
Engincering Scrvice or Draftsman Scrvice arc obliged to pass the
Department’s Professional and Revenue Examinations of the Irrigation Branch,
Howecver, proviso to Rule 5 clothed the Chief Engineers with the power
ofrelaxation of the above rule with respect to possessing ofqualifications
specified in Rule 3 in order to grant promotion to a outstanding mcritorious
member of the Overseer Engineering Service of Irmigation Branch, Punjab,
and Irrigation Branch (ProvincialDraftsman and Traccrs) Service.
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(9) Theappcllants claimed that under the 1941 Rules though there
were various modcs provided for induction into Scrvice but no separate
quota was provided as to how the number of posts in the scrvice would
be apportioned amongst various eligible persons. On 20.8.1957, the
Sceretary 1o Government of Punjab, Public Works Department (lrrigation
Branch) issued a letter to the effect that in view of a large number of
temporary Engineers being in employment of the [rrigation Branch due to
heavy expansion on account of Bhakra Nangal and othcr projects, the
Govemment had decided that till further orders no officer should be appointed
by direct recruitment to P.S.E. Class 11 and henecforth the same be filled
up by promotion from amongst temporary Engincers and Scctional Officers
and Hcad Draftsmen in the ratio of 75% : 25% respectively. Later on the
above percentage was revised from time to time and ultimately on 23.4.1992
(P-2), the same has been fixed as under:-

“I: DIRECT RECRUITMENT;

Temporary Engineers  55%

I1: BY PROMOTION;

(1) From Junior Enginccrs (Civil): 20%

(i1) From Junior Engineers (Mcch): 5% |
(111} From Mcmbers of Drawing Scction: 6%
(iv) From AMIE Qualified: 14%

Junior Engincer: 11%

Drawing Stafl: 3%"

(10) Itisevident that 55% quota has been carmarked for temporary
Enginecrs by way of dircct recruitment. Out ofthe remaining 45% by way
of promotion, 25% has been prescribed for Junior Engincers Civil and
Mechanic, 6% for the members of the Drawing Scction and 14% for AMILE
qualificd persons. 14% quota of AMIE qualified persons has been further
bifurcated into 11% for Junior Enginecrs and 3% for Drawing StafT. [n this

manner, the total quota for Junior Engineers by promotion comces out to
be 36% and remaining 9% comes to the sharc of Draftsman. Thesc
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instructions apparently made non-graduate enginecrs eligible for promotion
as Sub Divisional Officer/ Assistant Engineer which is patently against Rule
3(i)(c) of 1941 Rules.

(11) ltisclear from the above that vide administrative instructions
dated 23.04.1992 quota was prescribed for diploma holders as well for
promotion to the post of Assistant Engineer. This was challenged by some
Junior Engincers working in the Punjab Irmigation Department, who werce
having qualification of AMIE and treated as Graduatcs in Engincering,
contended that these administrative instructions werc contrary to the statutory
recruitment rules i.¢. 1941 Rules and those administrative instructions could
not supplant the provisions of Recruitment Rules. 1t was contended that
under 1941 Rules, the promotion to the post of Assistant Engineer could
be made from among those Junior Engincers only who were Graduates or
cquivalent likcAMIE which was treated as equivalent to Graduates. Two
writ petittons filed in this behalf werc numbered as Civil Writ Petition Nos.
16691 o1 1997 and 12725 of 1997. These writs were decided by a Division
Bench of this Court on 07.01.1998 with lcading casc known as Gurmej
Singh and another Vs. State of Punjab and another. The Division
Bench quashed the orders dated 23.04.1992 as ultra-vires 1941 Rules
holding that thcre could not be any quota provided for promotion to the
non-degree holders who were ineligible for promotion under Rules and if
the Government wanted to provide quota for them pre-requisite which was
imperative was that the Rules should be amended providing making diploma
holders also cligible for promotion. The operative portion of the said
judgment rcads as under:-

“No Rules have been amended to provide promotions to such
persons. No Rules have been amended till date. Conscquently, we
arc of the view that as per Class Il Rules, only those person can be
promoted who answer the qualifications mentioned in Rule 3(1)(c)
of the Rules and appropriate quota can be provided by the State
Government for only thosc different catcgorics which are eligible for
promotion. Depending upon various factors, it is up to the State
Government to provide reasonable quota for different eligible
catcgories. So far as the ineligible persons arc concemned, their cascs
can only be considered if the rule regarding qualifications specified in
Rulc 3 is relaxed by the Government. On the recommendations of
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the Chief Engineers regarding a particular Junior Enginecr(s) of
outstanding merit, consequently, the quota provided for Junior
Engincer (Civil and Mechanical) inAnncxure P-4 dated Apnl 2, 1992,
who do not answer the qualifications as provided under Rule 3 is
liable to be quashed. We order accordingly. There is no bar to the
Punjab Public Service Commission to recommend the names of thosc
persons who are duly qualified for promotion to the grant of Assistant
Enginecr in P.E.S. Class-11. As and when any recommendation is
made by the State Government of a particular Junior Iingincer in
whose case the rigor of Rule 3 (1){(c ) is rclaxed on the
recommendation of the Chief Engincer that a particutar Junior
Iingincer is of Outstanding Merit, the Public Service Commission
may considcr such a case. In a Misc. Application we had observed
that any promotion that may be madc during the pendency of the
writ petition of an unqualified person would abide by final orders, 1f
any such promotion has been made of any such Junior Engineer who
is not quatified under Rule 3(1)(c } would stand quashed.”

(12) Special Leave Petition filed by the State of Punjab against that
order was dismissed by the Supreme Court on 14.05.1999.

(13) According to the appellants who are Graduate or possess
AMIE qualification, the necessary consequence of the aforesaid decision
was that the posts which were wrongly earmarked for diploma holders were
to be neccssarily filled from amongst the degree holder Junior Lnginecrs
only. These degree holder Junior Enginecrs made various representations
through their Association for implementing the aforcsaid judgment of this
Court. When the respondent-State failed to act, a Contempt Pctition No.
612 of 1998 was also filed.

(14) Itis pointed out by learned counscl for the appcellants that
though initially in the said contempt petition the official respondcents took
up the plea that the list of Junior Engineers was sent to the IFicld Officer
calling for their record for considering their names for promotion in terms
of the judgment of the Division Bench and vacancy position was also
communicated vide letter dated 06.07.1999 by the Chicl Engineer/Canals,
[rrigation Department, to the Government stating that 105 vacancics were
available, against which cligiblc persons would be considered, therealter in
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the written statement filed to the said contempt petition the official respondents
turned turtle and took a diametrical oppositc stand. [t was stated by the
respondent-Irrigation Department that due to the closurc of Ranjit Singh
Dam, SY L. and othcr projccts, a large number of staff had become surplus.
The effect thercof was that out of 687 posts of Sub Divisional Officers at
that time, 115 posts were occupied by the persons having AMIE qualification
as against 96 posts (14%). Therefore, no promotion of the AMIE/B.L.
qualificd Junior Engineers/Drawing StafT could be madce being in excess of
their quota.

(15) Afier finding the aforesaid stand of the official respondents in
reply to the contempt petition, the appellants herein along with respondents
No. 4 to 23 herein (who are proforma respondents) filed Writ Petition
sceking dircction that AMIE/BE qualificd Junior Engincers be promoted to
the post of Assistant Engincer against 45% posts as per the provisions of
1941 Rules. 1t 1s in this petition that impugned orders arc passed.

(16) Atthis stage 1t would also be nccessary to trace the history
of events leading to passing of the judgment in Arun KumarA ggarwal’s casc
(supra) by the Suprecme Court. It will also be necessary to find out what
this case decides.

(17) 1t so happened that 20 Junior Engincers Diploma holders
(outstanding catcgory) were given current duty charge as Sub Divisional
OfTicer/Assistant Engincer under proviso to Rule 5 of the 1941 Rulcs, vide
order dated 21.06.2001. Naturally they did not possess the required
qualification of Graduationi.e. B.E. orits cquivalenti.c. AMIE which is
prescribed under Rule 3(i) (¢) of 1941 Rules. Howcever, current duty charge
was given invoking the provisions of proviso to Rule 5 of 1941 Rulcs. This
currcnt duty charge was subsequently withdrawn by orders dated
22.06.2005. 'This order was challenged by the diploma holders (outstanding
category) and various writ petitions came to be filed by these persons. All
these writ petitions were decided by this Court on 18.10.2005. This Court
took the view that since vacancies arosc under the 1941 Rules, and the
same should be filled up on the basis of 1941 Rules. Accordingly, while
quashing order dated 22.6.2005, a direction was issucd to the Government
to fill up the posts under thc Government instructions issucd on 1.10.1999,
29.12.2000 and 25.9.2003. It was further held that the vacancics becoming
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available prior to 31.3.2001 should be fitled up by following the criteria
indicated by instructions dated 1.10.1999 and 29.12.2000 [or determination
of outstanding merit in terms of the 1941 Rules.

(18) The matter traveled upto the Supreme Court and it is this
judgment of the Supreme Court which is the focal point of discussion in
the present appeal, namely, the judgment in Arun Kumar Aggarwal’s casc

{(supra).

(19) A pcrusal of this judgment would show that thcApex Court
specifically formulated two questions of law for determination which arc as
under:-

“(1) Whether any indefeasible right has been (sic) accrued to the
diploma-holder (outstanding categonies) for promotion to the post
of SDO by virtue of being given current duty charge by an order
dated 21.6.2001 and whether any cause of action arosc by
withdrawing the same by an order dated 22.6.2005.

(2) Whether old 1941 rules or new 2004 Rules which became
cffective from 9.7.2004 will be applicd for filling up the vacancics
which arose during 2000-01 under old 1941 Rules for promotion to
the post of SDO (Irrigation) Department) in the State of Punjab.”

(20) On thce first question, in para 15 of the judgment in Arun
Kumar Aggarwal’s casc (supra) it has been held that no right much less
indefcasible right had accrued to the dipioma-holder Junior Einginecrs by
virtue of giving them CDC of the post of SDO warranting becausc it was
purcly a stopgap arrangement. According to the dicta of the Supreme Court,
it was based on seniority nor efficiency and no causc of action had arisen
on the withdrawal of CDDC by the order dated 22.6.2005.

(21) Dealing with second question, it has been obscrved that under
the 1941 Rules there was no provision for promotion quota for diploma
holders. A proviso to Rule 5 provided for relaxation of the Rules [or diploma
holders in favour ol those who were of outstanding merit. However, under
thc 2004 Rules the criteria of outstanding merit has been done away with
and the diploma-holders arc entitled to 25% out of 40% promotional quota.
[n para 22 of'the judgment the stand taken by the respondent Statcin the
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writ petition filed by the present petitioncr-appellants has been noticed that
regular promotion on the posts of SDO’s would be considered after
finalization/amendment of the Departmental Scrvice Rules by a Committec
of 3 Chiefl Enginecrs. It has further becn noticed in para 23 that the
Government also constituted DPC for the category of candidatc of outstanding
merit on various dates, namely, March 2001, 30.4.2001, 8.11.2001,
21.11.2001,9.1.2002 and 29.5.2002. But no DPC was conducted on the
said dates. In this way, their Lordships’ have formed an opinion that the
Government has taken conscious decision not o {ill up the vacancics under
the old Rules and that such decision has been validly taken keeping in view
the facts and circumstances of the case. Ultimatcty, the judgment dated
18.10.2005 passcd by this Court has been sct asidc.

(22) Itis clcar from the above that the vicw taken by this Court,
namely, since the vacancies arose under 1941 Rules, it should be filled up
on the basis of those very rules from amongst the degree holders/AMIE
only, was sct-aside by the Supreme Court. The Supreme Court took notc
of the fact that 1941 Rules were repealed by 2004 Rules. The reason why
1941 Rules were repealed by the new Rules appears to be that there was
no channcl of promotion for diplomaholders undcr old Rules. The only
provision on which diploma-holders could be accommodated was proviso
to Rule 5, which deals with the relaxation of the Rules. Proviso to Rule 5
reads:-

“Provided that this rule may be relaxed by Government on the
rccommendations of Chief Engincer in order to admit the promotion
of a member of the Oversces Engincering Scrvice or Irrigation
Branch, Punjab or Irrigation Branch (Provincial Draftsman and
‘Tracers) Service of ‘outstanding merit’ who may not possess the
qualifications specified in Rule 3.

...(emphasis supplicd)”

Now under 2004 Rules the diploma-holders arc entitled to 25%
out ol 40% promotional quota. The criteria of outstanding merits arc also
done away with by thc new 2004 Rules and now the criteria applicablc
for promotion is seniority-cum-merit.
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(23) Taking notcof these facts and further even showing that the
intendment of the authorities which could be gathered from various background
and circumstances was that the Government had taken a conscious decision
not 1o {ill up the post on the basis of 1941 Rules and was keeping in mind
the impending new Rules of 2004. In view of such a conscious decision
taken by the Government, the Government did not conduct any DPC for
promotion to the post of Sub Divisional Officers. The Supreme Court held
that such a dccision was perfectly valid and justified referring to its earlier
judgmentin the case of Dr. K. Ramulu versus Dr. S.Suryaparkash Rao
(2), wherein it was held as under:-

“15. Thus, we hold that the first respondent has not acquired any
vested right for being considered for promotion in accordance with
the repealed Rules in view of the policy decision taken by the
Government which we find is justifiable on the material available
from the record placed before us. We hold that the I'ribunal was not
right and correct in directing the Government to prepare and operate
the panel for promotion to the post of Assistant Directors of Animal
Fusbandry Department in accordance with the repealed Rules and
to operale the same.”

(24) Theargument of the respondents in the said case for applicability
of the normal Rule namely that the vacancics accruing carlier 1o the
promulgation to the new Rules have to be filled up in accordance with the
old Rules was held not applicable in the instant case. The reason is also
traced in the following passages of the judgment:-

*30. There is no quarrel over the proposition of law that normal Rule

is that the vacancy prior to new Rules would be governed by the old

Rules and not by the new Rules. However, in the present case, we

have already held that the Government has taken conscious decision

not to fill the vacancy under the old Rules and that such decision has
been validly taken keeping in view the facts and circumstances ofthe
case.

XX XX XX

XX XX XX

XX XX XX

(2} 199(3) SCC 59
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XX XX XX
XX XX XX
XX XX XX
XX XX XX

XX XX XX

38. We hold the Governiment has taken conscious decision not (o
fill up the posts under the old 1941 Rulcs. The impugned order of
the High Court is sct aside. We may at this stage point out that the
problem secms to have been compounded by the inaction/casual
approach of the Government detrimental to public interest. The State
Government shall now fill up the vacant posts in accordance with the
2004 Rulcs within a period of three months from today. All the cligible
candidates who satisfy the ctritcria laid down under 2004 Rulcs shall
bc considered. The entire process of rccommendation and
appointment shall be completed within three months from today.”

All the judgments cited by the respondents bascd on “old vacancy
old Rules™ principle were thus held not applicable.

(25) It is abundantly clcar that the judgment of Arun Kumar
Aggarwal’s casc (supra) pertains to the same service and raising samc issuc.
Howcver, Mr. Patwalia, lcarned counsel appcaring for the appellants has
madc a fervent plea to the cffect that the said judgment is still not applicabic
as it pertained only to the vacancies which arosc during 2001-01 under old
1941 Rulcs, whereas the present case concemns the vacancics prior to 2000.
He has madc an attempt to show that in this casc an carlier judgment of
this Court in Gurme;j Singh’s case (supra) which had been upheld by the
Supreme Court as well and had attained finality has to be preferred and
applied and the mandatc of this Court in the judgment that the vacancics
could not be filled from amongst the diploma holders and had to be filicd
from those cligible under 1941 Rules, namcly, BE/AMIE has to be
implemented.

(26) We arc afraid Mr. Patwalia has not been able 1o succeed in
this endavcour.
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(27) No doubt, in question No. (2} which was framed by the
Supremc Court and answerced in Arun Kumar Aggarwal’s case (supra)
specifically mentions the vacancies arising during 2000-01 but the reason
for stating so is that the Supreme Court dealt with the issuc taking into
consideration the facts of CivitAppeal No. 2336 of 1987 whercas two other
Civil Appeals Nos. 2337 and 2338 of 2007 wcre also decided by the
common judgment rendered by the Supreme Court. The partics in other
appcals were those who were concerned with the vacancies prior to 2000
as wcll. It is pertinent to note that in para No. 22 of the judgment, the
Supreme Court took note of Civil Writ Petition No. 11644 of 1999 filed
by Satbir Singh (AMIL Holder) and which casc pertains o the vacancics
prior 10 2001 asis clear from the order of the writ petition itsclf. Following
discussion pertains to this Writ Petition No. 11644 of 1999 1s contaimncd
in paras No. 22 and 23 of the judgment:-

#22. Civil Writ Petition No. 11644 of 1999 was filed by Satbir Singh
(AMIE Holder) praying for a mandamus to allot 31% of the
promotional quota to their category. The counter affidavit was filed
by-one Mr. Samir Kumar JAS on 31.5.2000 before the High Court
in Civil Misc. No.108100f 2000 in C.W.P.No.11644 0f 1999. Lt is
statcd in paragraphs | to 3 as under:

1. That the Government is considering to amend the PSE Class
If Rules 1941 and Committee of 3 Chief Engincers namely
Shri P.K. Singla, Chief Engincer, Canals IW, Punjab, Shri Sarup
Singh, Chief Enginecr National | lighways, Patiala and Shri
Jatinder Singh, Chicf Engincer/Public Health, Patiala has been
constituted for making recommendations with regard to fixing
the quota for different categories and its duc incorporation in
the PSE Class 1 rules by amending the samc.

2. The regular promotion on the posts of SDO’s will be
considered afier finalization/amendment of the Departmental
Service Rules as explained in para 3 of the Preliminary objection.

3. The regular promotions of SOs cannot be considered at
this stage because the Government is considering the
amendment/finalization of departmental scrvice rules as
cxplained in preliminary objcctions.
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23. From the record it appears that the Government also constituted
DPC for category of outstanding merit candidates on various datces

- namely March, 2001, 30th April, 2001, 8th November, 2001 ,21st
November 2001, 9th January 2002 and 29th May, 2002. On all
these days although the date was fixed but no DPC was conducted.
This would also indicate that the Government was keeping in its
mind the impending new Rules 0 2004.”

[tis thus apparent that while deciding the issue the Supreme Court
was not limiting to the vacancies of the year 2000-01 only but all the vacant
posts. This further becomes apparent from the directions contained in the
said judgment in para No. 38 which we have alrcady reproduced above
wherein dircction to the State Govermment is “to fill up the vacant posts
in accordance with 2004 Rules within a period of 3 months from today™.
This direction pertains to all the vacant posts and not only thosc posts which
pertain to the year 2000-01 .

(28) 1t would also be pertinent to mention that in the said writ
petition, the decision whercof became the subjeet matter of appeal in Arun
Kumar Aggarwal’s case (supra), a Civil Misc. Application No. 10810 of
2000 was filed wherein a prayer was made to fill up all the available
vacancics and the stand of the Government was categorical namely the
decision was taken to fill up all the available vacancics as per 2004 Rules
and therc was deliberate decision not to fill up these vacancics till impending
Rules are finalized. It would also be referred to orders dated 29.07.2005
passed in Civil Misc. Application No. 11131 of 2005 in Civil Writ Petition
No. 11644 0f 1999. By that order the writ petition was adjourned when
it was pointed out that similarly situated decree-holders had filed Civil Writ
Petition No. 10132 of 2005 which was pending consideration before the
Motion Bench. It is that writ petition No. 10132 of 2005 the decision
whereof was the subject matter of appeal in Arun KumarAggarwal’s case

(supra).

(29) Inany case, we are of the opinion that the ratio of the judgment
in Arun Kumar Aggarwal’s case (supra) would cover the vacancics prior
10 2000-01 as well. The Supreme Court has held that the Government had
taken a conscious decision not to make any promotion and did not hold
the DPC for all these years because of new Rules were on the anvil. Once
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that is the position qua 2000-01 vacancics, we fail to undcerstand as to how
it would not be applicablc for the vacancics prior thereto. The principle of
“old vacancy old Rule” has been revisited once again by the Supreme
Courl in the recent judgment in the casc of Deepak Aggarwal and
another versus State of Uttar Pradesh and others (3), in a claborate
discoursc on this proposition. The Court has clarificd in no uncertain terms
that principle “‘old vacancy old Rule” as cnunciated in KV Rangaiah
versus J. Sreenivasa Rao (4), is not a mantra which is of universal
application and the Government can take a decision for filling up vacancics
in view of old rulcs as and when new rules arc in contemplation and cven
on the basis of new dratt rules.

Few passages from that judgment will make the position amply
clcar:-

“26. We are also unable to accept the submissions of Dr. Dhawan
that the conscious decision taken hercin is not grounded on the relevant
facts. A perusal of the CounterA ffidavit filed by the

Respondent herein shows that the recruitment of the Appellant No.
I has been made purcly with the objective of looking after the
technical work pertaining to pharmacies and industrial units. Therefore,
the requisite qualification for the post is Degree in Chemical
Engincering. Appellant No. 2 has been recruited for compilation,
analysis and maintenance of statistical data of the Ixcisc Department.
T'he basic qualification for the post of Statistical Officer is Graduation
in Statistics. it appcars that the two categorics of posts have been
climinated as the incumbents on the said posts do not have any
administrative experience. The decision was taken clearly in public
interest. Since the decision has been taken after taking into
consideration the view points of both the sides, it can not be said to
be arbitrary or based on irrelevant considcrations. We also do not
find any merit in the submission of Dr. Dhawan that thc amendment
has been given a retroactive operation as the vacancices which arose
prior to the amendment are sought to be [illed under the amended
rules.

(3) (2011)6 SCC 725
(4) (1983)3 SCC 284
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27.This Court in the case of Jai Singh Dalalv. State of Haryana
(supra) has hcld as under:

Itis clear from the above pleadings that in 1990 the State Government
resolved (o resort to special recruitment to the Haryana Civil Service
(Exccutive Branch) invoking the proviso to Rule 5 of the rules.
Pursuant thereto, it issued the notifications dated December 20, 1990
and January 25, 1991. The names of the candidates were forwarded
by the State Government to the HPSC for sclection. The HPSC
commenced the selection process and interviewed certain candidates.
Inthe meantime, on account of an undertaking given by the Advocate
General to the High Court at the hearing of C.W.P. No. 1201 of
1991 and allied writ petitions, the Statc Government was required
to forward the names of the candidatces belonging to two other
departments of the State Government. Before it could do so, the
new Government came into power and it revicwed the decision of
the carlicr Govemment and found the criteria cvolved by the earlier
Government unacceptable and also noticed certain infirmities in the
matter of forwarding the names of eligible candidates. It, therefore,
resolved to rescind the earlier notifications of December 20, 1990
and January 25, 1991. It will thus be seen that at the time when the
writ petition which has given rise to the present proceedings was
filed, the State Government had withdrawn the aforesaid two
notifications by the notification dated December 30, 1991. The stage
at which the last-mentioned notification came to be issued was the
stage when the HPSC was still in the process of selecting candidates
for appointment by special recruitment. During the pendency of the
present proceedings the State Government finalised the criteria for
special recruitment by the notification of March 9, 1992, Thus, the
HPSC was still in the process of selecting candidates and had yet
not complcted and finalised the select list nor had it forwarded the
samc to the State Government for implementation. The candidates,
thercfore, did not have any right o appointment. There was, therefore,
no question of the High Court granting amandamus or any other writ
of the type sought by theAppellants. The law in this behalf appcars
to be well settled.
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28. Similarly, this view has been reitcrated by this Courtin the cases
of State of M.P. and Ors. v. Raghuveer Singh Yadav and Ors.
(supra), I.S. Grewal v. Union of India and Ors. (supra) and
Rajasthan Public Service Commission v. Chanan Ram and
Anr. (supra). This Court in Rajasthan Public Service Commission’s
case (supra) has held that it is the rules which arc prevalent at the
time when the consideration took place for promotion, which would
be applicable. In Para 17, it has been held as follows:

In the case of State of M. P. v. Raghuveer Singh Yadav a Bench
of two leamed Judgcs of this Court consisting of K. Ramaswamy
and N. Venkatachala, J]., had to consider thc question whether the
Statc could change a qualification for the recruitment during the
process of recruitment which had not resulted into any final decision
in favour of any candidate. In paragraph 5 of the Report in this
connection it was observed that it is settled law that the State has got
power to prescribe qualification for recruitment. In the casc before
the Court pursuant to the amended Rules, the Government had
withdrawn the carlier notification and wanted to proceed with the
recruitment afresh. It was held that this was not the case of any
accrued right, The candidates who had appearcd for the examination
and passed the written examination had only Icgitimatc expectation
to be considered according to the rules then in vogue. The amended
Rules had only prospective operation. The Government was entitled
to conduct selection in accordance with the changed rules and make
final recruitment. Obviously no candidatc acquired any vested right
against the State. Therefore, the State was entitled to withdraw the
notification by which it had previously notified recruitment and to
issuc fresh notification in that regard on the basis of the amended
Rules. In the case of J&K Public Service Commission v.
Dr. Narinder Mohan Anr. Division Bench of two learned Judgcs
of this Court consisting of K. Ramaswamy and N.P. Singh, JJ.
considered the question of interception of recruitment process carlier
undertaken by the recruiting agency. In this connection it was obscrved
that the process of selection against existing and anticipated vacancics
docs not create any right to be appointed to the post which can be
cnforced by amandamus. 1t has to be recalled that in faimess fecarned
Senior Counsel, Shri Ganpule for the Respondent-writ Petitioner,
stated that it is not his case that the writ Petitioner should be appointed
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to the advertised post. All that he claimed was his right to be
considered for recruitment to the advertised post as per the earlicr
advcrtisement dated 5-11-1993 Annexure P-1 and nothing more. In
our vicw, the aforesaid limited contention also, on the facts of the
present case, cannot be of any assistance to the writ Petitioner as the
carlicr selection process itself had become infructuous and otiosc on
the abolition of the advertised posts, as we have seen carlier. The
sccond point, therefore, will have to be answered in the negative in
favour of the Appellants and against the Respondent-writ Petitioner.

(30) Thereforc, cven otherwise on the facts of this casc we fcll that
thc judgment in V.V. Rangaiah’s casc (supra) has no application and it is
Dr. K.Ramulu case (supra) which will apply as followed in Arun Kumar
Aggarwal’s case (supra) and Deepak Aggarwal’s case (supra).

(31) The argument predicated on Gurmcj Singh’s casc (supra) by
Mr. Patwalia is without any substancc. That was a casc where the Court
was concemed with the administrative order based on carmarking quota
for diploma holders who were otherwise incligible under the Rules for
promotion to the post of Assistant Engincer. In that context the Court held
that the administrative instructions to this effect contained in the order dated
23.04.1992 were ultra-vires to the statutory rules i.c. Rules 1941. However,
it would not be followed there from that the posts werc to be filled from
amongst the degree-holders/AMIE. In that very judgment itsclf, the Court
had observed that the remedy was to amend the Rules. It is because of
this exercisc started for amending the Rules and in the meantime decision
was taken not to fill up the posts as the Government wanted, as a policy
maticr, to fill these posts on the basis of new Rules. This judgment, therefore,
would not come to rescue of the appellants.

The upshot of the aforesaid discussion is that there 1s no merit in
the appeal.

In so far as Civil Writ Petitions No. 16606 and 17666 of 2012
are concerned, these arc filed by the diploma holders seeking directions
to the Government to act in accordance with the dircctions given by the
Supreme Court in Arun Kumar Aggarwal’s casc (supra). In view of our
decision in Letters Patent Appeal No. 1598 0f 2010, it is obvious that the
Government will now fill up the posts as per 2004 Rules. No further
directions are needed in these petitions which are accordingly disposed of.

V. Suri




