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Before Ajay Kumar Mittal & G.S. Sandhawalia, J.J.

UNION OF INDIA AND ANOTUHER—Petitioners
versus
ASHISHHMINOR)ANDANOTHER—Respondents

LLPA No. 1615 of 2012
May 01, 2013

Right of Children to Free & Compulsory Education Act,
2009 (RTE Act) - Sy, 2(p), 2 (m)(iii) (iv), 4, 5, 6, 8, 12(1)(c), 35 - Writ
Petitioner-respondent divected by the Single Judge to be admitted
in Class 6 under 25 % reserved category for economically weaker
sections & disadvantaged group of society - Whether provisions of
RTE Act for providing reservation would be applicable to boarding
schools? Whether Section 12(1) would be applicable to boarding
schools which start from Class VI - Decision taken that since Sainik
School did not start from Class I but Class VI, provisions of the RTE
Act would not be applicable in spite of the fact they were a specified
school u/s 2(p} read with Section 2(n)(iii) - Boarding/Sainik Schools
thus taken out from ambit of RTIEAct - Held - Mandatory requirement
of 25% reservation would not extend to bhoarding schools and
orphanages. Appeal Allowed

Ileld, that on, a conjoint reading of Scctions 5, 6, 8§ and Rule 6
and the principles cnunciated in the judgment in Socicty for Unaided Private
Schools of Rajasthan's case (supra) would show that the purposc of
reservation is to provide clementary cducation o the children belonging to
the neighbourhood arca and cannot be extended to the whole of the State,
and the mandatory requirement of 25% reservation would not extend to
boarding schools and orphanages as held by the Hon'ble Apex Court.

(PPara 13)
Appeal Allowed
Anjali Kukkar, Advocate, for the appellants.

Balraj Gujjar, Advocalc, for respondent no. 1-cavceator,
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5. SANDHAWALIA, J.

(1) The present intra court appeal is dirceted against the judgment
of the learned Single Judge dated 18.04.2012 and the subscquent order
dated 31.08.201 2 whereby, the revicw application of the present appellant
has beendismissed. Vide the impugned judgment, learned Single Judge
dirccted that the writ petitioner/respondent-Ashish (minor) be admitied in
Class 6th for the Session 2012-13 under the 25% reserved category scats
helonging to cconomically weakersections and disadvantaged group of the
socicty. Reliance was placed upon an earlicr decision of this Court in CWP
No. 5350 0f 2011, Ankit {minor) vs. Union of India and others decided
on (02.11.2011 by holding that the said judgment was fully applicablc in the
present casc. Aletter dated 16.02.2012 issued by the Union of India relied
upon by the appcllants was also quashed.

(2) 'T'he facts ol the case arc that the writ petitioner filed civil writ
petition secking quashing of the result dated 07.02.2012 and admission
notice forthe ycar 2012-13 on the ground that 25% scats were not rescrved
for the students belonging to the cconomically weaker scctions and the
disadvantaged group ofsocicty even though The Right of Children to Free
and Compulsory Liducation Act, 2009 (in short ‘the RT1: Act’) had come
into force w.e.f. 01.04.2010. Accordingly, direction was prayed that admission
should be offered in the 6thclass to the writpetitioner in the Sainik School,
Kunjpura, Kamal. It was plcadced in the wint petition that the writ petitioner
belongs to a disadvantaged group of socicty and aScheduled Caste cerfificate
was issucd in favour of the mother of the writ petitioner by the competent
authority on 09.02.2011. Certificatc showing thc income of the mother to
be ‘800 per month was also appended. The respondentappellant no. 2-
School had issued the admission notice for the session 2012-13 without
reserving any scat for the cconomically weaker scction and the writ petitioner
had applicd for the admission in 6th class under 25% scats rescrved and
the result had been declared on 07.02.2012. Accordingly, the writ petition
was filed placing reliance upon the RTEAct and judgment of this Court
in Ankit s case (supra).

(3) In the written statement filed by appcllants, it was averred that
the writ petitioner had participated in the entrance examination under the
Scheduled Castes category in which 15% reservation was there and when
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the writ petitionerwas not successful in the merit list, he adopted the present
rccoursc to have admission in the school. The scheme to establish Sainik
School was introduced inthe year 1961 with the primary aim [or preparing
boys acadcmically, physically and mentally for entering into National Defence
Acadcemy. The Sainik Schools admitted boys in classcs 6th and 9th and
67% of the scats were reserved for boys from the State in which the school
is located and the remaining scats wercavailable to4hosc outside the State.
IFurther 25% were reserved for sons ofdefence personnel and ex-servicemen
and 15% and 7-1/2% scats were reserved foradmission ol boys belonging
to Scheduled Castes and Scheduled Tribes category respectively. The
Sainik School did not start at Class [ and started at Class VI and the
provisions of Scction 12(1)(c} of the RTL: Act [or providing frce and
compulsory cducation were not applicable (o Sainik Schools as per letter
datcd 16.02.2012 which had been approved by the Government of India.
Regarding the judgment passed by this Court in CWP No. 5350072011
titled as Ankit (minor)vs. Union of India and others decided on 02,11.2011,
it was plcaded at that time, the case for exemption under the provisions
of Scction 12(1)(c) of the RTIE Act was undcr active consideration by the
Ministry of HHuman Resources and Development. However, the same was
not considered and 25% scats in the school for the academic session 201 2-
13 had not been reserved by the Government of India. The writ petitioner
had not attached the Below Poverty Linc card with the writ petition and
had applicd against the 15% scats in the Scheduled Castes category but
had not come in the merit list published on 07.02.2012 under thereserved
scats.

(4) T'he learned Single Judge based his decision on the judgment
in Ankits case (supra) wherein, it had been held that even where a school
commences from Class 6th, it would necessarity lollow that the expression
‘Class I’ was (0 be read as the Ist class of the instruction offerced by the
school and the Sainik School being a specilicd schoot was bound to obey
the provisions of the RTE Act. Thercalter, review/recalling application came

to be filed by the presentappellant placing reliance upon the judgment of
the Hon ble Supreme Court in Seciety for Unaided Private Schools of

Rajasthan versus Union of India and another (1), wherem, rehiance was
placed upon para no. 13 of the judgment wherein, it had been hetd that

(1) (2012)6SCC |
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the boarding schools and orphanages in the several parts of India would
not be governed by the RTEAct. Reliance was also placed upon instructions
dated 13.07.2012. The review application was dismissed on the ground
that the guidcelines were issued afler the date of the decision dated 18.04.2012
and there was no ground for recatling the order. Resultantly, the present
appcal has been filed.

(5) Few facts which arc 1o be noticed regarding the scquence of’
cvents arc that the judgment in Ankit (minor §) case (supra) was passcd
on 02.11.2011 and the scatin the present case was rescerved by the learned
Single Judge on 16.03.2012. The impugned judgment was passed on
18.04.2012 and the review application was dismissed on 31.08.2012. The
judgment of Hon’ble Apex Court is dated 12.04.2012, six days prior to
the judgment pronounced by the lcarned Single Judge. The Hon’ble Apex
Court, in Society for Unaided Private Schools of Rajasthan’s case
(supra), while repelling the challenge to the RT1: Act, examined the provisions
of the RTE Act threadbarc and also took into account the duty of the State
Government to provide clementary education from st class to 8th class
in all neighbourhoods and to ensurc availability of ncighbourhood schools
including schools at Gram Panchayat level. Keeping in view the responsibility
of the Statc under Article 21A of the Constitution of India whereby, the
Statc has to provide free and compulsory cducation to all children between
the age ol 6 to 14 ycars which may be determined by law, the provisions
of the RTT: Act werc upheld. However, the Hon’bleApex Court came Lo
the conclusion that the applicability o the R'11: Act could not be extended
to the boarders. Accordingly, dircctions were issucd that appropriate
guidelines be issued under Section 35 of the RTE Act clarifying the above
said position. The said obscrvations rcad as undcr:-

“13. However. we want the Government to clarify the position
on one aspect. There are boarding schools and orphanages in
several parts of India. In those institutions, there are day scholars
and boarders. The 2009 Act could only apply to dav scholars. It
cannot be extended to boarders. 1o put the matter bevond doubt,
we recommend that appropriate guidelines be issued under
Section 35 of the 2009 Act clarifving the above position. "
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(6) In pursuance to the said dircctions issucd on 12.04.2012 in
Society for Unaided Private Schools of Rajasthan'’s case (supra). the
Government of India, Ministry of Iuman Resources Development
{Devclopment of School fducation and Literacy) issued guidelines that the
applicability of clausc {c} of sub-scction 1 of Scction 12 would be limited
to day scholars since only in respect of day scholars can the neighbourhood
critcria apply. Accordingly, as per the instructions, the provisions of the said
Act would not be applicabie to residential schools which start admitting
children in classes higher than class . The contents of the said letter read

as undcer:-

“Subject: Guidelines under Section 35(1) of the Right of
Children to Free and Compulsory Education (RTI) Act, 2009
in respect of Residential Schools — reg.

The Hon 'ble Supreme Court in para 13 of the judgment dated
the 12th April, 2012 in WP © 95/2010 in the case of Society for
Unaided Private Schools of Rajasthan vs. Union of India and
Anr, and similar writ petitions tagged alongwith directed that
appropriate Guidelines under Section 35 of the Right 1o Children
to I'ree and Compulsory RTIE Act. 2009 be issued clarifyving its
applicability to boarding and residential schools.

2. The aforementioned issuc has arisen in the context of

applicability of the provisions of clause ( ¢} of subscction (1) of

Section 12 of the Right of Children to I'ree and Compulsory
RTE Act, 2009 on private unaided schools. In the said section it
has been, inter alia, provided that children belonging to weaker
section and disadvantaged group residing in the specified
neighbourhood of the school have a right to be admitted therein
1o the extent indicated in the said clause and provided free and

compulsory educarion 1ill completion of elementary education,

It respect of residential schools, however, the applicability of

clause (¢ ) of subsection (1) of Section 12 would be limited 1o
day scholars, since only in respect of dav scholars can the

neighbonrhood criterion apply.
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3. The provisions of clause ( ¢) of sub-section (1) of Section 12
of the Right of Children to I'ree and Compulsory RTE Act, 2009
shall not apply to the residential schools which start admitling
children at classes higher than class |,

4. The aforementioned Guideline may bhe brought to the
knowledge of all concerned for necessary compliance. ™

(7) Thus, from the reading of the obscrvations of the Hon’bleApex
Courl and the instructions subsequently issucd, it would be clear that the
provision of the RT1 Act for providing reservation to 25% scats would not
be applicable to boarding schools. 1t would also be neeessary 1o take into
constderation the stand of the appellant that sincc Sainik Schools start at
Class 6th, therefore, Section 12(1) (¢) of the R Act was not applicablc
and the said issuc was pending consideration. On 16.02.2012, a decision
was taken that since Sainik Schools did not start at Class | but at Class
VI, the provision of Section 12(1)(¢) of the RT1E Act providing free and
compulsory cducation to children from disadvantaged and cconomically
weaker seetions was not applicable to them in spitc of the fact that they
were specified category schools under Scetion 2(p) read with Scetion
2(n)(1n). The relevant contents of the letter read as under:-

“(a) Sainik Schools are specified catcgory schools under section
2(p) read with Section 2(n) (iii) of the RTI Act. The extent of
responsibility of specified category schools for providing free
and compulsory education is as per the provisions of Section
12(1)(c). i.ce. to the extent of 25% of the children Jrom
disadvantaged groups and weaker sections in class I each year.

(b) However, since Sainik Schools do not start ar class 1. but
start at Class VI, the provisions of Section 12(1) (c) for providing
free and compulsory education to children from disadvantaged
groups and weaker sections from class | are not applicable 1o
them.

(¢) As regards the procedure for admission of children, a copy of
the Guidelines issued under Section 35(1) is enclosed for
reference.
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(8} I'hus, [rom the above facts, it would be clear that the Boarding
Schools/Sainik Schools were taken out from the ambit ol'the operation of
the RTE Act and necessary guidclines under Scetion 35 of the RTE Act
were issucd by the Union of India in compliance with the dircctions issued
by the Fon’bleApex Court. The leamed Single Judge. while deciding the
review application, did not take the said instructions into consideration only
on the ground that they were issued subscquently aficr the passing of the
judgment and were not applicable. The decision ol the learmned Single Judge
to reject the review, thus, cannot be sustained as the dircctions ol the
Hon ble Apex Court would be binding upon all.

(9} The submission of the counsel {or the appellants that since Saintk
School is a boarding school and preparing children for training to join the
armed forces and to get entry into the National Defence Academy,
K hadak wasla, Punc, merits acceptance since the purposc of the RTE Act
is to provide clementary education in the ncighbourhood and would not
extend to boarding schools which arc located in diiTerent regions of the
State. The coneept of neighbourhood cannot be sirciched to such an extent
that it would cxtend to the wholc of the State. A perusal of the certificatce
(Anncxure P-3) would show that the writ petitioner and his mother belong
to District Bhiwani whereas the appcllant-school is situated 1in District
Karnal and, thercfore, the wril petitioner was never staying in the
ncighbourhood of the appellants. Scction 6 of the RTT Act reads as under:-

“6. Duty of appropriatec Government and local aathority to

cstablish school.—IFor carrying out the provisions of thisAct, the

appropriate Government and the local authority shall cstablish, within

such arca or limits of ncighbourhood, as may be preseribed, aschool.

wherc itis not so established, within a period of three years from the

commencement of thisAct.™

(10) Similarly, under Scction 8(b) of the R'T'EAcL, the appropriate
Government is to ensurc availability of a ncighbourhood school. Scction
8(h) of the RTE Act rcads as under:-

"8, Duties of appropriate Government.— The appropriate

CGovernment shall

(et} xxx XXX Ay
th) ensure avaitability of a neighbourhood school as
specified in section 6.
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(1) The Hon'ble Apex Court in Sociciyv for Unaided Private
Schools of Rajasthan § case (supra) whilc cxamining the said provisions,
camc Lo the conclusion that concept of neighbourhood schools would mean
school cstablished at the Gram Panchayat level so that the clementary
cducation from Class | to Class V111 could be fullilied for the purpose of
providing [ree and compulsory cducation. The relevant portion of the
aforcsaid judgment read as under:-

S Section 4 inter alia provides for special provision for
children not admitted to or who have not completed elementary
education. Section 5 deals with the situation where there is no
provision for completion of elementary education, then, in such
an evenl, a child shall have a right to seek transfer 1o any other
school, excluding the school specified in sub-clauses (iii) and
(iv) of clause (n) of Section 2, for completing his or her
elementary education. Chapter Il provides for duties of
appropriate government, local authority and parents. Section 6
imposes an obligation on the appropriate government and local
authority to establish a school within such areas or limits of
neighbourhood, as may be prescribed, where it is not so
established, within 3 years from the commencement of the 2009
Act. The emphasis is on providing “neiglbourhood school
Sacility to the children at the Gram Panchayat level. ™

(12) Counscl for the appcllant relicd upon Rule 6 of the Right of
Children to Free and Compulsory Education Rules, 2010 (for short “the
RTI Rules™). Reference was also made to Section 5 to plead that the child
could be transferred to other schools except the schools in sub-clausc (iii)
and (iv) ol clausc (n) of Scction 2 which included a Sainik School since
rcierence was there to a specificd category school. Accordingly, it was
contended that the benefitunder Scetion 12(1)(c) of reservation under 25%
could not be there in boarding schools, Rule 6 ol the RT1E Rules read as
undcr:-

"6, Area or limits of neighbourhood :- (1) The arca or limits of
neighbourhood within which a school has to be established by
the appropriate Government or the local authority shall be, -

(a) in respect of children in classes from | to V. a school
shall be established within a walking distance of one km of
the neighbourhood.
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(h) in respect of children in classes from VI o VI, a school shall
be established within a walking distance of three km of the
neighbourhood.

(2) Wherever required, the appropriate Governmeni or the Local
Authority shall upgrade existing schools with classes from I 1o
V 1o include classes from Vi to VI and in respect of schools
which start from class VI onwards, the appropriate Government
or the Local Authority shall endeavour to add classes from 1 io
V wherever required.

(3) In places with difficult terrain, risk of landslides, floods. lack
of roads and in general, danger for yvoung children in the
approach from their homes to the school. the appropriate
Government or the Local Authority shall locate the school in
such a manner as to avoid such dungers, by reducing the areu
or limits specified under sub-rule (1),

(4) lor children from small hamlets, as identified by the
appropriate Government or the Local Authority, where no school
exists within the area or limits of neighbourhood specified under
sub-rule (1), the appropriate Government or the Local Authority
shall make adequate arrangements, such as free transporiation
and residential facilities, for providing clementary education in
a school, in relaxation of the arca orlimits specified in the said
rule.

(5) In places with high populaiion density, the appropriaie
Government or the Local Authority may consider establishment
of more than one neighbourhood school having regard to the
number of children in the age group 6- 14 vears in such places.

(6) The Local Authority shall identify the neighbourhood school(s)
where children can be admitted and make such information public

Jor each habitation,

(7) In respect of children with disabilitv, which prevent them

fiom accessing the school. the appropriate Government or the

Local Authorvity shall endeavour to make appropriate and safe
transportation arrangements 1o enable them to attend school
and complete elementary education.
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(8) The appropriate Government or the Local Authority shall
ensure that access of children o the school is not hindered on
account of social and cultural factors.”

(13) On, a conjoint reading of Scctions 5, 6, 8 and Rulc 6 and the
principles cnunciated in the judgment in Socicty for Unaided Private
Schools of Rajasthan's case (supra) would show that the purposc of
rescrvation is Lo provide clementary education Lo the children belonging to
the neighbourhood arca and cannot be extended to the whole of the State,
and the mandatory requirement of 25% rescrvation would not cxtend to
boarding schools and orphanages as held by the Hon’ble Apex Court.

(14) Counsel for the respondents has relicd upon the conclusion
of the Hon’ble Apex Court in the above said judgment Lo submit that all
schools including aided minority schools and schools which belong to
specific category fell within the ambit of the RTE Act and, therefore, the
appellant was undcr an obligation to provide reservation under Section
12(1)(c) of'the RTEAct. Reference was also made to Section 4 ofthe RTE
Act to contend that there was a special provision for children till the
completion of the elementary education and the residents of the State of
Faryana were entitled to admission in the schools. However, in view ofthe
obscrvations madc in para no. 13 of the judgment inSociety for Unaided
Private Schools of Rajasthan’s case (supra), wherein, categorically, it has
been held by the Hon’ble Apex Court that the provisions of the RT1E Act
would notbe applicable to the boarding schools, the writ petitioner cannot
have any cnforzceable right.

(15) Conscquently, the judgment of the learned Single Judge dated
[8.04.2012 and the order dismissing the review application dated 31.10.2012
arc nceessarily to be set aside and the writ petition filed by the writ
petitionerrespondent is accordingly dismissed and the admission granted o
him cannot continuc. Ilowever, it is madc clear that the appellant-school
shall give a certificate Lo writ petitioner-respondent no. | on his account
ofhaving studied in the 6th class for the session 2012-13 immediately so
that he can take admission elsewherc.

M. Jain




