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Before Hon'ble K. P. Sethi & Sat Pal. J
B.l. Hf';.NElfU.a Futa Uu\ll]ﬂ'l{ﬁr—-ﬂijﬂ“auts

warsus

PHE STATE OF PUNJAB & OTHERS.—Respondents,

L.P.A. No. 42¢ of 1986
21st December, 1994

Letters  Patent Appeal, 1919—Clause X—Punjab Seruvice of
Engineers Class 1I. PW.D. (B&R Branch) Rules 1965—Rule 10-4—
Scope—Object—Ambit—Benefit of Rule 10-A to be given to those
persons who joined armed forces in pursuance of letiter dated Gth
April, 1964—Benefit not available to those who were already in ser-
vice prior thereto.

Held, that all those persons who were persuaded to join the
army in pursuance of the letter dated 6th April, 1964 can prefer
their claim for the grant of assumed concession even in the form of
seniority or other service benefits but the petitioners who had
admittedly joined the Armed Fordes prior to 6th April, 1964 cannot
prefer any such claim which if admitted would adversely affect the
services conditions of those who were in service at the time when
the writ pefitioners joined the Indian Army.

(Para 22)

Letters Patent Appeal, 1919—Clause X—Condition of Service—-
Cannot be altered retrospectively to prejudice a Government servant.

Held, that the Government has no power to alter or modify the
conditions of service with retrospective effect to the prejudice of
the Government servant. In N. C. Singhal's case (Supra) it was
held that conditions of service were not liable to be. altered. or modi-
fied to the préjudine of the appellant; therein by a subsequent admi-

n;fstr?tive instruction which was sought to be given retrospective
effect, ;

(Para 17)
R. D. Bawa, Advocate, for the Appellants.

J. 5. Chaudhry, Addl. AG, with A. G. Masih. A.G.

P. S. Patwalia, Advocate, for Respondents.
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JUDGMENT

R. P, Sethi, J.

p I‘..'” ']‘hl"" . HI,~|'I|‘}IT‘.‘I.'IIJ:]'[‘.'II!.‘1,‘ ambit and extenl of RHule 1U-<A oF the
\;‘}31-‘%[} bmlvu:u of Engineers Class I1, P.W.1). (B&R) Branch) Rules,
i“_l“" “I“‘I‘l‘-l"ﬂ“l"l‘ to be called the ‘Rules') is required to be adjudi-
dted in these Letters Patent Appeal Nos. 424, 425, 483 and 484 of
lgﬂh ill'n‘:i Civil Writ Petition Nos. 4958 and 5777 ol 1985 and 2922 oi
f.l‘“t" Ior the purposes of this judgment, the (acts have been taken
from L.P.A, No., 424 of 1986,

28{14{‘;}' ?;&Eﬁ i;zi.ir&yers in }Tivil ‘Writ Petitoin Nos. 772 of 1964 and

_ .p.rayed for the issuance of a direction to respondent
NGS.' 1"and 2 therein for the grant of benefit under the aforesaid Rule
for 'the purposes ‘of seniority from ‘the dates they got provisional
Short Service Regular Commission and for a further direction to
the respondents to frame seniority of ithe members of the Punjab
Service of Engineérs' Class II in actordance with the Rules and give
them ‘consequent benefits of seniority in the Punjab Service of
Engineers 'Class I. The learnéd Single Judge—wvide the judgment
dated April 25, 1986, impugned in this appeal, directed the respon-
dents 'to ‘give the beneéfit to the petitioners in the aforesaid writ
petitions for the ‘purposes of séniority on the basis of Rule 10-A of
the Rules, in actordance with the interpretation given by him from
the dates they were granted Provisional Short Service Regular Com-
mission in the 'Indian Army and to frame the seniority of Punjab
Sérvice ‘of Engineers Class T (B&R) Branch accordingly by giving
all ¢onsequential reliéfs to the writ petitioners.

(3) The fadts. giving rise'to'the filing of the present appeals and
the writ petitions are that during“the Indo-China donfliet in the year
1962 and proclamation ' of ‘National ‘Emergency in the country, the
Government of India finalised 'a Scheme for Selecting candidates for
the igrant of Short Service Regular' Commission in the Indian Army
in the corps of Engineers, Signals and Electrical and Mechanical
Engineers from -amongst the: Tinal-year students studyving in different
institutions in the country. Technical Boards were constituted who
visited the different institutions nominated in the list ctirgu]ated_ bv
the Gavernment of Tndia. Ministry of Defénce—uvide lett_éi'_'_ dated
o1st Manch, 1963 ((Annexite P/1), Amongst others, ‘this letter ‘was
adressed to ‘the -Chief Secretary of the Punjab Government with a
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;'c-:-quusL forr issuance oi immediale necessary irl-‘ﬂ'i.-L‘U'k'-i'-’l'lE Lo E:ﬂe heads
of the Engincering Colleges/ Institubions :_'ulnum'ncd qt.u allord .311
necessary assistance to such Boards and lo give the bchel“"ﬂ a wide
puhlinh-'. The Chiel Secretary,—uvide hig h'tln;' ':l;‘thd 27th I'u.![arch,
1963 '“{mwm”_r /2y eomveved the messapge ol .'15-;:1;1:=;t;emt Adjutant
Lh‘l'ﬂ."i‘,&-’ll. z‘\ﬂ“}-' Hp;“hl];un‘l[‘l‘:-:,_ Now l_]t‘”‘ll. Lo the .f'}(.‘l'_'ll'{"LElI‘} to Go-
vernment Punjab, PWD (B&R, Public IHeallh and UEI}JIl:—I-Il !Eranches),
Chandigarh intimating that Technical Graduate Commission would
visit the Punjab Engineering College, Chandigarh, Thapar Engineer-
ing College, Patiala and Guru Nanak Engineering College, Ludhiana
between 27th March, 1963 to 6th April, 1963 and further it was men-
tioned that according to the information received from the Govern-
ment of India, the defence forces had large requirement of Graduate
Engineers for appointment as Commissioned Officers : 193 applica-
tions of Engineers were forwarded out of which 60 were interviewed
and only 11 had been finally selected. The Ministry of Defence,
Government of India, is stated to have issued instructions regarding
the grant of Short Service Regular Commission in the corps of
Engineers. Signals and Electrical and Mechanical Engineers to the
pre-final and final-vear students of the Degree/Diploma Courses in
Engineering. It was further stated ‘that the question of providing
incentives to such engineers who were willing to take Commission
in the Army had been considered and it was felt that it was neces-
sary to provide incentives to final year students of the Punjab

- Engineering College by first recruiting them as temporary Assistant

Engineers and then retaining their lien against the posts specially
created for the aforesaid purpose so that they could be absorbed in
the State Civil Service after demobilisation and cessation of the
emergency. As the recruitment to the post of Temporary Assistant
Engineers as direct recruit was to be made through the Public Service
Commission from amongst such candidates who possess the minimum
qualifications laid down in Appendix ‘R’ to the Rules. it was felt
necessary to relax the minimum qualification in favour of such candi-
dates who opted to join the Short Service Commission. The Publie
Service Commission was requested by the State Government to
convey ifs approval to the proposal of the Government who,—uvide
its letter dated 10th September, 1963 (Annexure P-4) conveyed that
the Commission agreed to the proposal contained in para 3 of the
aforesaid letter (Annexure P/3). The notification dated 27th May,
1964 was issued hy the Governor of Punjab in exercise of the powers
vested in him under Article 320(3) of the Constitution of India for
the purpose of making necessary regulations to amend the Punjab
Public Service Commission (Limitation of Functions) Regulations,

A
5
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]‘5}55 Whereby Item No. 41 to  Schedule ‘A’ and Item No. 34 to
Schedule ‘B to the Said Regulations were incorporated mentioning:

"Temporary Assistant Engineers against which pre-final and
final year students of the Engineering Colleges in the State
of Punjab are appointed on their being granted provisio-
nal Short Service Regular Commission.”

Vide their letter dated 6th April, 1964 (Annexure P/5), the
Government of Punjab conveyed the approval of encouraging the
Students who volunteer for Short Service Regular Commission by
deciding that pre-final and final yvear students ol the Engineering
Colleges in Punjab shall be appointed as temporary Assistant
EHEiDEE‘I‘S in the concerned Branches ol the Public Works Depart-
ment from the date of the grant of Provisional Short Service Regular
Commission to them and they shall be deemed to have been seconded
to military duty from the said dates. It was resolved that the
special posts be created if sufficient vacancies were not available for
the appointment of such persons as temporary Assistant Engineers.
On their release from the military service, such Assistant Engineers
were required to be absorbed on the posts to which they were
originally appointed and the officials temporarily appeinted against
those posts were liable to be reverted or discharged. Tt was furthe:
resolved that qualifications for appointment as Engineers Class 1I
shall be deemed to have been relaxed in favour of the persons
appointed as temporary Assistant Enginecrs on the grant of Provi-
sional Short Service Regular Commission. In the meantime, the
Punjab  Re-organisation Act, 1966 came into force and according to
proviso to sub-section 6 of Sedtion 82 of the Act, the conditions of
service applicable immediately before the appointed day were not
to be varied to the disadvantage of the employees except with the
previous approval of the Central Government. Keeping in view the
interests of the writ petitioners, a letter dated 19th March., 1971
(Annexure P/7) was addressed to the Secretary to Government of
India, Department of Personel, Cabinet Secretariat. New Delhi.
mentioning therein that the State of Punjab had announced con-
cession tp provide incentives to pre-final and final yvear Students of
Engineering Colleges to volunteer themselves for Short Service
Regular Commission in the Indian Army. Although preliminaries
for the appointment of pre-final and final year students as tem-
porary Assistant FEngineers in the relevant branches of Public
Works Department and the creation of the special posts for them had
not been completed prior to the Re-organisation of the State, wvet
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the Stale Government acknowledyge its ablightion W one of  the
undertakings @miven to suth persons As the prant of "—‘ﬂﬂf-'t_'nsln“
woulld entitle the released Avmedd Personnel to seniority with el foey
oy the datee of grant of Provisional Shovl Sepvice Hnmllnr Com-
missiom in their favoonr, the same wag likely o effect the conditions,
of serviee of other employees who had been appointed to the reje-
vant branches of the Public Works Department of the Punj“h'

overnment prior to 3lst October, 1966, it was considered appropriate
to seck prior approval of the Central Government in terms o
Section 82 of the Resorganisation Act belore conferring such con-
cession in a legal form. The Central Government is stated to have
accorded the necessary approval and thereaflter the Governor of
Punjab in exercise of his powers uider Article 309 made amendment
by incorporating Rule 10-A in the Ruleg, which is the bone of con-
tention between the parties and is required to be adjudicated in
these appeals/writ petitions.

(4) It was submitted that the writ petitioners namely B. S,
Bajwa and B. D. Gupta were studying in the final yvears of Engineer-
ing Courses in the Punjab Engineering College, Chandigarh and
Thapar Engineering College. Patiala during the months of March
and October, 1963 respectively. They claimed to have been persuad-
ed to volunteer their services for the Indian Army in view
of the exigencies of the Force arising out of the proclamation of
National Emergency and were sclected by the Mobile Selection
Board to the Indian Army f[or Short Service Regular Commission
under Special Army Instruction No. 4/5/1963. They further alleged
that they were given provisional Short Servide Regular Commis-
sion with effect from 30th March, 1963 and 30th October, 1963
respectivelv. While in the Army Service, the writ petitioners were
asked by the Army Head Quarters in the vear 1965 to send their
applications and willingness for absorption in the Civil Service
after de-mobilisation from the Army. They gave their option and
willingness to be absorbed in the Civil Service on de-mobilisation
from the Army. They were released from the Army after the com-
pletion of their tenure as Short Service Regular Commission Officers
on 4th May. 1971 (A.N. and 12th May, 1972 (F.N.) respectively.
Thereafter they were absorbed as S.D.0s. in the Punjab Service of
Engineers Class 11 (B&R) Branch on 4th May, 1971 (A.N.) and 12th
May, 1972. (F.N.) respectively. It was claimed by the writ peti-
tioners that the posts against which they were absorbed had already
been taken out of the purview ol the Public Service Commission
and the requisite qualification of Bachelor of Engineering had been
relaxed, At the time of their joining service in the Civil Service,

il
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no letter of appointment was issued but subsequently such letters
were issued in the month of August, 1972 in  which it wag
cally mentioned that their seniority will be determined
with the instructions contained in  Punjab Government letter
No, SHEB-'lGSI-GHHQS{J, dated Gth April, 1964 as soon as those instruc-
tions were given the shape of statutory rules under article 309 of
the Constitution of India. The aloresaid petitioners were promoted
as Executive Engineers in the Punjab Service of Engineers Class |
in the month of December, 1972,

specifi-
in accordance

(9) Gurbax Singh, petitioner in CW.P. No. 2804 of 1985, was
appointed ag Sub-Divisional Engineer in Punjab Public Works
Depariment (P&H Branch) on his release from the Army on 13th
May, 1970. His appointment was termed as temporary and on pro-
visional basis for a period of six months. This petitioner sent his
application for absorption permanently in the Public Works Depart-
ment though no formal order of his permanent absorption was
issued yet he claims to have been permanently appointed as there
had been continuity of his service in the Publie Works Department.
He had claimed that he started getting his salary as Commissioned
Officer with effect from 6th October, 1963 and he was granted Short
Service Regular Commission in the Indian Army when he was a
final year student in the Guru Nanak Engineering College, Ludhiana.

(6) It was submitted by all the writ petitioners that no senicrity
list of the members of Punjab Civil Service Engineers Class IT was
finalised by the respondent-State till the date of the filing of the
writ petition but in the gradation list as on 1st March, 1973 and
Ist January, 1982, their assumed date of appointments were men-
tioned when they joined provisional Short Service Regular Com-
mission in the Army ie. 30th March, 1953 and 30th October, 1963.

(7) In the written statement filed on behalf of the State of
Punjab, it was submitted that there was nothing on the record to
the effect that any assurance as claimed by them was given to the
petitioners. The benefit as detailed in the government letter dated
6th April, 1964 was to be given fo the petitioners as soon as the
instructions were given the shape of statutory rules under Article 309
of the Constitution. On the basis of the instructions dated 6th
April, 1964, the Government amended the Rules by inserting Rule
10-A therein. After the incorporation of Rule 10-A, the Punjab
Government wag of the opinion that no benefit could be given to
those who had joined the Indian Army before Gth April, 1084, It
was admittéd that Shri B. K, Passi wags posted as Sub-Divisiona!



334 I.LL.R, Punjab and Haryana (1995)2

Engineer in Class 11 on 12th Mav, 1975 with effect from 6th October,
1963 and Shrj Gurdip Singh pe.titimml_ with effect from 8th June.
1964 when they joined the Army. Rule 10-A cannot be given to the
petitioners who had admittedly joined the Army service before 6th
April, '1964. Tt was contended that the gradation list relied upon
by the writ petitioners were only tentative. The Government was
centemplating the amendment to Rule 10-A so as to make the in-
.1;11~thtiul1s dated Gth April, 1964 applicable to those Officers also who
Joined the Army prior to Gth April, 1964 in such a manner that
benefits of the above instructions would be available to such
oflicers with effect from the date of issue of instructions dated 6th
Rkpri].. 1964 The case of Gurdip Singh was stated to be covered

}mder Rule 10-A because he joined the Army after 6th April, 1964
1.e. 8th June, 1964,

(8) In his written statement Shri G. R. Chaudhary. submitted
that the writ petition filed against him was liable to he dismissed
O account of un-explained delay and laches. The petitioners
having all along remained junior to him could not have challenged
the position of seniority at a belated stage. He contended that the
wril petitioners had joined the service of P.W.D. (B&R) later than
him and were rightly placed junior to him. The petitioners were
not entitled to any benefit of the instructions dated 6th April, 1964,
The Rules applicable in the case did not:confer any benefit upon
the petitioners to claim seniority above him. The amendment made
in Rule 10-A of the Rules was prospective and could not be made
applicable retrospectively.

(9) In their reply/affidavit ‘Shri D. P. Bajaj and Jagir Singh
submitted that they were working as Executive Engineers and were
senior to the writ petitioners as was clear from the ‘confirmation
order issued by the Government of Punjab in the vear 1984
(Annexure R/1) in which they were shown at serial numbers 27 and
23 respectivelv whereas the writ petitioners were shown al serial
Nos. 28 and 29. The confirmation list had not been challenged by
the writ petitioners. It was contended that Annexures P/1 and P/?
relied upon by the petitioners onlv postulates the decision of the
Government of India to select some oandidates for the grant of Short
Service Regular Commission in the Armyv from amongst the final
vear students studying in various technical institutions and did not
remotely pcstulate the grant of anv benefit to them as claimed.
The claim of the petitioners thal thev started getting pay from the
Army on the dates when they were taken in the Short Service
Regular Commission has vehementally been denied. Tt is submitted
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the training on tl ]* T.“H. and thev had admittedly not undergone
Surtios Iﬁ! llt: 1 dates when they claimed to have joined the Army
nt .v ne:l I’nrlhpr 1:{rrlitrt|r|r‘r]' that the writ petitioners could
ﬁ: e absorbed in the Civil Serviee merely on their release from the
\fm}- Thev cvould be considered for appointment in accordance
vith the Rules prevalent at the relevant time and at best they can
be deemed to have been recruited to ex-cadre posts in August, 1972.
R‘”_ﬂ 10-A of the Rules did not contemplate to give any benefit ol
seniority to the petitioners retrospectively though it envisages the
giving of some benefits to the de-mobilished army personnels. The
gradation list published by the Government is claimed to be based
upon the seniority list of Class IT Service. The other pleas raised by
the State of Punjab were adopted with the submissions of the writ
petition filed by the writ petitioners being mis-conceived Were

liable to be. dismissed.

(10) We have heard the learned counsel [or tHe parties and

perused the record of the cases. We have also examined the judge-
ments of the Hon'ble Supreme Court relied upon by both the parties.

the admitted or proved [facts of the case are that
a. Minisiry of Defence—uvide a letter dated
addressed to the Chief Secretaries
including the state of Punjab con-

veved a Se¢heme of the Government of India of selecting candidates
for the grant of Short Service Regular Commission in the Army in
the corps of Engineers. Signals and FElectrial and Mechanical
Engineers from amongst the final vear students studving in Technical
Institutions in the country, for which Boards had been formed who
were to visit the Tnstitutions according to the programme annexured
with the letter. Tt was further mentioned

Government ol India will be grateful if immediate
iesued to the heads of Endineéering

eoncerned to afford all necessary
assistance to the Technical Board and to give this measure
widest Publicity, The actual dates of visits of the Board
will  he intimated/divect to the institutions by Army
Headquarters (1% in (("s Branch), The State Government/
lL.ocal Administration may also kindly afford facilities for
the medical examination of selected candidates by the

Civil Surgeons without any charge.”

(11) Some of
the Government of Indi
21st March, 1963 (Annexure P/1)
of various states in the country

“The
instructions are
Colleges/Institutions
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The Chier Secretary to Government of Punjab,—uvide letter dated
27th March, 1963 (Annexure P/2) intimated the Seceretary to Go-

vernment of Punjab, PWD (B&R/P&H Capital Branches), Chandi-
garh to the effeet :—

“A message from Commander Manikketh K. Mason,  Asstl,
Adjustant General, Army Headquarters, New Delhi has
been received through Col. 8. R. Manchanda. Recruil-
ing Officer, Ambala to the effect that the Technical Gra-
duate Commission heads by Brg, Khurrana will visit the
following institutions on the date specified against each
for the purpose of selecting final year engineering stu-
dents for Short Service Commission in the Army :—

1. Punjab Engineering College, Chandigarh, 27th March to
30th March, 1963.

2. Thapar Engineering College, Patiala, 1st 4o 3vd April
1963.

3. Gurunanak Engineering College, Ludhiana, 4th to Gth
April, 1963.

4. Kindly issue necessary instructions to the Principals of
the above mentioned Engineering Colleges to give full
co-operation to the said team and to encourage the
students to go in the Defence of the Country in as
large number as possible.  The number of students

selected may also be intimated instrudation wise before
April 15, 1963.”

Vide his letter dated 31st August, 1963 (Annexure P/3), the Chiel
Secretary to Government Punjab, requested the Punjab Public
Gervice Commission, Patiala for relaxation of rules and take up the
posts of temporary Assistant Engineers with the assurance that only
cuch students would be appointed against those who have been
finally selected and deputed to Army Head Quarter for the purpose
It was further stated :—

“Phe question ol provision of incentive of Engineers willing
to take commission in the army has been considered and
it has been fell that it is necessary to provide incentive to
the final vear students of the Punjab Engineering College
by first recruiting them as Temporary Assistant Engilmei‘n‘
and then rvelaining their liens against posts specially treal-
ed for this purpose so that they could be considered for
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absorption in the State Civil Service after their demobili-
salion. The overall view is that suah an eventuality may
never arise but ot the same time, such an incentive wili
enable our young men to take commission in the Army.

'l:lm Punjab Public Service Commission,—vide letter dated 10Utk
September, 1963 (Annexure P/4) intimated that they agreed to the
proposal of the Chiel Secrelary contained in para 3 of his letter and
stated, the commission presume that the decision of the Government
in this matter will equally apply to students of other Engineering
Colleges in the State.”

(12) The controversy helween the contending parties has arisen
on account of issuance ol letter (Annexure P/5) on the subject,
“Concessions to civilian employees and others who join military
services during the emergency.” The said letter was addiessed 1o
all heads of departments, Commissioners of Divisions, District and
Sessions Judges, Deputy Commissioners and Sub Divisiona! Officers
(Civil) in the State of Punjab intimating that with a view to
encourage the students to volunteer for Shori Service Regular Comi-
mission it was decided that pre-final and final yean students of the
Engineering Colleges in the Punjab should be appointed as tempo-
rary Assistant Engineers in the relevant branches of the State of
Punjab Public Works Department from the date of the grant of pro-
visional Short Service Regular Commission to them and they should
be deemed to have seconded to military duty from the said dates.
It was mentioned that special posts should be ecreated for this pur-
pose if sufficient vacancies were not available for the appointment of
such persons as temporary Assistant Engineers with the sanctioned
cadre of the various brandhes of the Depariment. Where such

_candidates had been appointed against the vacancies within the )

cadre, administrative department will be competent to create a
comparable number of posts for making purely temporary appoint-
ments against them on their release from the military service and
such persons shall be absorbed in the post on which they were
originally appointed. 1t was [urther mentioned :—

“In case the Provisional Short Service Commission is termi-
nated for reasons to (i) failure to qualify at the degree or
diplomna  examination (i) lack of medical fitness and
(iti) failure to join the pre-commission training at the

" Indian Military or to complele it successfully, the appoint-
ment ns Temporary Assistant Engineer will be liable to
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lermination from the date or the fermination of the Pro-
vigsional shorl sSorvice LKegular Cominission and no benent ?_
will be allowed lor the pericd that their lien with the
State Governmenl was retained,  Noreover, in the event
of the extension of the U'rovisional short Service Regular
Commission 1or any period without pay the Civil rates ot
pay and allowances in tho post ol temporary - Assistant
Kngineers will not be admuis=sible, &

(13) According  lo lhe existing service rules of the C.S:LE.
Class 11 a candidate is cligible lor appointment as 'l emporary Assis-
tant Engineer only if he possesses a degree in Civil Mechanical or
Electrical Engineering but this qualification will be deemed to
have been relaxed in favour ol persons appointed as temporary
Assistant Engineers. on the grant of Frovisional Short-Service Regular
Commission. In order, however, to_ensure that the persons who
have already joined the armed forces in the corps of Engineers,
signals and elecirical and Mechanical Engineers after obtaining
degrees from Engineering Colleges in the State are not placed at
disadvantage vis-a-vis pre final and final year students, it has been
decided that such persons, on their release vacancies in the Engineer-
ing Service in the relevant branches of the State Public Works
Department and should have priority in absorption over the persons
who joined while still pre-final and final year students...... 4

Vide Annexure P/6. addressed to the petitioners' and one Gurdip

Singh ex-cadré posts of Sub Divisional Engineer in P.S.E. Class II in

the Punjab PWD. B&R Branch were offered on the condition that

their seniority will be determined in accordance with the -
instructions contained in the Punjab Government letter dated 6th ’
April, 1964 as soon as these instructions were given the shape of

statutory rules under Article 309. of Constitution of India. After

obtaining the approval of the Central Government, the following :
rule being Rule 10-A was incorporated in the Rules with effect from -

5th January, 1973 . —

" S

'™

“10-A. Notwithstanding anything contained in these Rules
the recruitment of pre-final and final vear students of
Engineering Colleges to the Service, their deputation to
the military duty, their absorption after release from ;
military  service, relaxation of qualifications and other "*’w
coneessions with retrospective effect, shall be regulated in
the manner specified in the Punjab Government Circular
Letter No. 3068-4-GSI-64/10930, dated 6th April, 1964.”
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(14) The judgment ol the learned Single Judge bas mainly been
assailed on the ground that as no assurance was given either by the
Central Government or by the Slale Government at the time of their
selection, the writ petilioners were not entitled to claim their seni-
ority with effect from 1963, The learmed Single Judge proceeded
on the assumption that, “...... intentives were given to final and pre-
final students of the Engineering Colleges that if they volunteered
themselves for being cominissioned into the Army, the requirement
of qualification of Degree in Engineering in their case would be
relaxed. they would be deemed to have been appointed to the service
in the State from the date of grant of Provisional Short Service
Regular Commission to them and then seconded tc the Aimy. 1o
give legal effect to these incentives, Rule 10-A was introduced with
the previous approval of the Central Government. After referring
to Ex. Major N. C. Singhal ~v. Director Geneéral, Armed Forces
Medical Service, New Delhi (1), the learned Single Tudge held,—

“that executive instructions can only be prospective in nature
and no retrospective effect can be given to them.”

but despite this it was held :

“However, the Governor of Punjab inh his legislative wisdom
embodied in the instructions dated Gth April, 1954
(Annexure P/5) in Rule 10-A given them retrospective
effect.”

The learned Single referred to the judgment of the Supreme Court
in “State of Bombay v. Pandurang Vinayak and others (1-A), wherein
the following observations of Lord Asquith in ‘East End Drvellings
Co, Ltd. v. Finsbury Borough Council (2), were approved :—

“If you are bidden to treat an imaginary State of affairs as
real, you must surely, unless prohibited from doing so,
also imagine as real the consequences and incidents which.
if the putative state of affairs had in fact existed. must
inevitably have flowed from or accompained it............. .
The Statute says that vou must imagine a certain state of

= -y S—

(1) AT.R. 1972 S.C. 628,
(1-A). AIR. 1953 S.C. 244, ' :
(2) 1952 A.C. 109.

- T ——
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affairs, il does not say that having
Cause or permil your imagination
to the nevitable cornllaries

done so; you must
lo boggle when it comes
of that State of affairg."

Moved by the aforcsaid observations, the learned gingle judoe held
thai the writ petitioners were to be adimitted to haye been a[;;minted
to the service from the date they were grunted Frovisional Short
Service Regular Commission and by refusing to give effect to such
an assumed assurance, the respondent-State was held to have allowed
its imagination to boggle when it came 1o the inevitable corollaries
of the State of Affairs thug coming into being. The learned Single
Judge further held :— :

“The language of rule 10-A leaves no manner of doubt that it
is to be given effect retrospectively and shall relate back
to the dates when the petitioners were granted Provisional
Short Service Regular Commission in the Indian Army
under the Scheme in question. As held by the final Court
in B. S. Vedera v. Union of India, ATR. 1969 S.C. 118, the
clear and unambiguous expressions of the statute must be
given: their full and unvestricted meaning unless hedged in
by any limitations. A rule framed under Article 309 of
the Constitution in no doubt subject to its provisions but
in the absence of any Act ag envisaged by the main provi-
sion of Article 309 the rule is fo Rave full effect both
prospectively and' retrospéctively.’”

Relying upon B. K. Bhalla v. State of Punjab (2), the Tearned Single
Judge held that the conventional way of interpreting the statutes
is to see the intention of the Iegislature and if the words
of the statute are precise and’ unambiguous the intention of tHe legis-
lature js gathered by expounding them! in thelf natural and' ordinary
sense ac they best declarc the intent of the law given but where
the import ic doubtful the Court has to choose that interpretation
which represents the true intention of the Legislature. Finding that
the words or the intention of Rule 10:A was not precise; the learned
Single  Judge chose the second alferhative on the assumption of
consisteney and gmoothworking of the' statute.

(15) 1t har not heen disputed before nm that the seniority is a
term 0" the eondition of service of a civil servant and cannot be

(2) 1983 S.L.R. 6386,
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';Ii'}::f 1%?113:; hjﬁ qjgflﬂ?mﬂagﬂ without ﬂd”‘Pt'mE .due course of law.
o -mm} (;i;m:ls.t.m State of Madhya Pradesh v. Shardul Singh
the  evpressis b _“rl’lfﬂ‘ Reddy w. ;.flndhm University .(5), held that
which I‘Egul;a;te i;h andlt}'m of Serviee” means .all those conditions
of his appnil"ltmeflt lzlﬁhr}l,g o F-mﬂt by .a person right fron‘.; the time
matters like pension ete. 1s retirement and even beyond if, in the

helduflln State of Punjab v. Kailash Nath (6), the Apex Court
“In the normal course what falls within the purview of the

term “Conditions of Service” may be classified as salary

ar wages including subsistence allowance during susprn-

sion, the periodical increments, pay scale leave, ;provident

fund, Gratuity, Confirmation, Promotion seniority.

tenure or termination of service, scompulsory -or jpremature
retirement, .superannuation, pension. -changing the age of
superannuation deputation and disciplinary proceedings...”

(17) Tt is also established position of law that the Govern-
ment has no power to.alter.or modify the conditions of service
with  retrospective effect to the prejudice of the  govern-
ment servant. In N, C. Singhal's case .(Supra) it was held that,
“conditions -of service were mot liable to be altered or meoedified to
the prejudice of the appellant .therein by a subsequent administra-
tive instruction which was sought to be given retrospective effect.”

In Ex Capt. K. C..Arore v. State of Haryana (7), the Supreme
Court held :— ;

“It may be pointed out at the very outset that the Parliament
as also the State Legislature have plenary powers to
legislate within the filed of legislation qommitted to them
and subject to certain constitutional restrictions they can
legislate prospectively as well as retrospectively. It is,
howewver, & cardinal priciple .of construction that everv
statute is prima facie prospertive unless it is.expressly or

(4) 1970 (3) S.C.R, 302.
(5) 1976 (3) S.C.R. 1013,
(6) 1989 (1) SL.R. 12.
(7) 1984 (2) SL.R. 97.
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by necessary implication made to have retrospective
effect, But the rule in general is applicable where the
objedt of the statute is to eifect the vested rights or to
impose new burden or to impair existing obligations,
Unless there are words in the statue sufficient to show the
intention of the legislature to effect existing rights, it is
deemed fo be prospective only. Provisions which touch
a right in existence at the passing of the statute are not
to be applied retrospectively in the absence of express
enactment or necessary intendment.. ... ... i
After referring to the judgment delivered in State of Gujarat v.
Raman Lal Keshav Lal Soni (8) and B. S. Vadera v. Union of
India (9), it was held by the Supreme Court that, “the law appears
to be well settled that the wrongs cannot take away the accrued

right of the petitioners and the appellants by making amendment in
the rules with retrospective offect ”

(19) In H. S. Atwal v. Union of India (10). a plea was raised by
the appellant therein that he was entitled to get the benefit of period
of military service rendered by him for the purposes of his seniority
irrespective of the fact that while in military servige he did not get
opportunity to enter the State Administrative Service which such
a member had joined after demobilisation. The facts of the case
were that the appellant had joined the Army some time in the year
1963 and left it in the vear 1988, He joined the Himachal Pradesh
State Administrative Service in the vear 1974 for which the first
examination was conducted in the vear 1973, The appellant took the
Stand. on the strength of Rule 4(i) of the Demobilised Indian Armed
Forces Personnel (Reservation of vacancies). In the Himachal
Pradesh Administrative Rules. 1974 that though the first opportunity
which became available to him was in the vear 1973. hijs period of
military servise, which was of about five years has been reckoned
for the purposes of his seniority whereas he was taken to  have
entered the Administrative Service on 25th July. 1971, which was the

date Himarhal Pradesh got statehnod. After noting the Rule, the
Sunreme Court held @ —

“We may point out that when a fiction is created by a legal provi-
sion it eannot be carried keyond the purpose for which it

(8) 1983 S.C.C. 33,
(9 (1968) 3 S.CR. 575,
(10) ALR. 1994 S.C, 2531,

—

==

T
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has been ercated as  pointed out by this Court in K, S.
Rharmadatan v. Central Crovernment, ALK, 1979 S.C.
1495, Whis view had been taken after noting some inpor-
ant Indian and knglish decisions to which relerence was
made m paragraphs 11 to 13,

(20) As the benelit of the military service for the purpose ol
seniority has been hedged by a condition and as the condition got
satisiied in the present case only in 1973, we cannot agree with
Shri Sachhar that the period of military service between 1963 to
1968 was required to be reckoned to determine the seniority of
Atwal, so too in case of other appellants who are similarly situated.
The purpose for which the sub-rule was made does not required
giving of benefit in question even if the condition mentioned in the
sub-rule is not satisfied, The condition imposed is reasonable and
sufficiently compensates the members of the armed forces for the

contribution made by them to protect the country during the year
of 1962 external aggression.

(21) The judgment ‘impugned in these appeals which has also
adversely affected the writ petitioners before us is mainly based
upon the assumption that the assurance was given to the writ peti-
tioners to treat them in service with effect from the date they were
granted Provisional Short Service Regular Commission. Thisc
assumption is evident from the reliande placed by the learned Single
Judge upon the observations of Lord Asquith in East End Dwellings
Co. Ltd’s Case (Supra) quoted herein above. The assumption of
such a position and the conclusion arrived at by the learned Single
Judge being not based upon any documentary evidence are liable to
be set aside by accepting these appeals. The admitted position is
that the writ petitioners had joined the service in the vear 1963 on
the dates mentioned herein above when admittedly no assurance
with respect to piving henofit of seniority worth the name was given
or could impliedly he inferrod. Annexure P/1 only refers to the
incentives provided to the final vear students studying in technical
institutions to he taken intn Army service at a time when thev
admittedly did not poseesg the requisite qualification. Such an ir;-
centive to enenuracde the asludents to come in the defence of the
S well.  Annexure P/3

Subject of incentives refers to the
ecifically illustrates them as

“The question of provisio
to take commission i

dated 31st Aucust, 1949 o the
contemplated incentives angd 8N

n of incentive of Engineers willing
' the army has been considered and
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it has been felt that it is necessary to provide incentive to
the nnal year siudenis of the Punjab ’bngmee"mfﬁ College
by first recruiting them -as Temporary Assistant Engineers
and then retaining their liens against posts SPG‘-'“HHF Creal.
ed for this purpose so that they could be cnns:udl:jred _ for
absorption in the State Civil ‘Service aiter their Loagi-
sation. The overall view is that such an eventuality may
never arise but at the same ‘time, such an Inctentive wilj
enable our young men o ‘tike up commiission in the Army.
Only such students will 'be appointed against such in the
relaxation of ‘minimum qualifications in their favour, Oniy
such students vil] be appointed against such posts who have
Recruitment to ‘the post of Temporary Assistant Enginecrs
as a direct recruit is made through the Punjab Public Ser-
vice Commission. The candidates also reguired to PpOssess
the minimum qualifications, listed in Appendix ‘B’ accordin g
to the draft service Rules for PSE Class Ii (Copy
enclosed)., This naturally involves two points ie. taking
out such posts out of the purview of the Commissinn and
relaxation of minimum qualifications in thejr favour.
Only such students will ‘be appointed against such posts
who have ‘heen finally selected by the selection tean
deputed by the Army Headquarters for the purpose.™

(22) Even Annexure P/5 deals with Concessions to civilian
employees and others who joined the military service during the
emergency, promises absorption. after demobilisation and gig not
refer to providing incentives in the matter of senioritv or other
service benefits. Rule 10-A was incorporated in Januarv. 1973
admittedly after about a decade of the writ petitioners loining the
Indian Army. Tt specifically mentions that reCruitment of pre-
final and final vear students of Endgineering Colleges, as the writ
petitioners were. their deputation to the military duty, their absorp-
tion after release from fhe militam- service, relaxation of Aualifica-
tions and other conressions with retrospective effect shall be reanlat-
ed in the manner specifically mentioned in the Punjab Government
cireular dated Gth April. 1964, The a’oresaid letter has haen dealt
with here in earlier wherein it is specifically. mentioned that “it
has been decided 1hat pre-final and final vear students of the
Engineering Colleges in the State of Punjab should he apnointed as
temporary Assistant Engineers in the relevant Branches of the State
of Puniab Pihlin warke Department from the date of the orant of

provisional Short Sarvies Remlar «Commisgion to them .ang they
should he deemed to have reconded 4o military -duty from the saig
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date......... ". This annexure does not reier to those who had been
appointed to the posts prior to bth Apri, 1904, it appears tlhiai aier
the writ petitioners had Joined the Army Service, the State ielt the
necessily ol having some more Engineers in the military Lorvice lor
which Annexure P/5 was issued with the promises detailed there.n.
All those persons who were persuaded to join the ..rmy in pursuance
of the letter dated 6th Aprily 1964 can preler their claim ior the
grant ol assumed concession even in the form of seniority or other
service concession even in the form. of seniority or other service
benefits but the petitioners who had admittedly joined the Armed
Forces prior to 6th April, 1964 cannot prefer any such claim which
if admitted would adversely affect the service conditions of those
who were in service at the time when the writ petitioners joined the
Indian Army, The writ petitioners were promised of concessions
for the first time in the month of January, 1973 when Rule 10-A was
incorporated and no document reflecting any type of assurance has
been brought to our notice which could justify the claim of the writ
petitioners regarding the assurances allegedly given to them for the
purposes of seniority with effect from 1963. Notwithstanding the
fagt that the Rules could not be altered to the detriment of those
who were already in service, the writ petitioners in effect and
essence miserably failed to bring to our notice that anv such incen-
tive or assurance was given to them by the State Executive. The
learned' Single' Judge proceeded on wrong assumptions and {hus
came to the conclusions which cannot be justified on the touch-
stonie of legal pronourcements and settled' position of law. T¢ may
not be out of place to mention' that the writ petitioners avpear to

‘have Been offered the ex-Cadre posts of SD.E. in PSE Class T in
“the Punjab Publid Works Department (B&R) Branch in the month

of August, 1977T—wvide Anmexure' P/6 with the condition that their
seniority will be determined in accordance with the instruetions
confained: in Punjab Government Letter dated' 6th- April. 1964 as
soor as these instructions ave given the: sHape of Statutory rules
under Article 309 of the comstifution of Tndia (emphasis supplied).
Tt is also mot disputed that in the confirmatiom list of PWD. (B&R)
Pranch publirshed from time to time; the' writ pefitioners were shown
junior ther the appellants hereim No document has been produced
:r_ln the reeord to showr that they had' ever obiected to: their position
i the gradationr list or prayed for the grant of the benefits claimed
by them in the writ vetitions filed in this Court,

(23) Though it is an arpuable point as- to whether a direcHon
cdan be given in exercise of the writ jurisdictiomr to ther State for
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compliance of the alleged assurance which is likely to adverse]y
effect the oither employees in service yet to invoke such a jurisdic-
tion a party approaching the Court has to positively estaolish that

an assurance was given or promusce inade and in pursuance of that
assurance or pronuse made he had done ithat what he would not
have done in the absence of such assurance or promise. Unless the
position is altered on the basis of the prormises made or assurance
given, no such relief can be prayed for. The writ petitioners never
pleaded nor proved the existence of these pre-conditions before invok-
ing the writ jurisdiction of this Court wunder Article 226 of the
Constitution of India.

(24) It also cannot be denied that the acceptance of the writ
petition would adversely effect the service conditions of the in
service employees like the appellants by altering their seniority and
putting them to disadvantageous position. Adminisirative instruc-
tions or the Rules could not be altered to their disadvantage. The
intention of the Rule making authority is not so clear as to un-
ambigiously hold the intention for conferment of the benefits in
favour of the writ petitioners.

(25) The learned counsel appearing for the writ petitioners has
placed reliance on ‘Union of India v. Dr. S. Krishna Murthy and
others (11). In that case, their Lordships relied upon A. Janardhana
v. Union of India (12), but on facts found that the impugned rules
therein did not effect the vested right of the employees adversely.
Rule 3(2) of the Indian Forest Service (Regulation of Seniority)
Rules, 1968 dealt with the year of allotment to an officer appointed
to the Service in accordance with the method prescribed  therein.
Clause (d) of the aforesaid Rule provides as follows :—

“Uhere an officer is appointed to the Service in accordance
with Rule 7-A of the Recruitment Rules, deemed to be
the vear in which he would have been so appointed at his
first or second attempt after the date of joining pre-
composition training or the date of the commission where
there was only post commission training according as he
qualified for appointment to the service in hijs first or

second chance, as the case may be having been eligible /ﬁ

(11) J.T. 1989 Suppl. S.C. 263.
(12) (1983) 2 S.C.R. 936,
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under Regulation 4 of the indian Forest serviep (Appoint-
ment by Compeutive Examminauon) Kegulations, 1967,

kxplanation~If an olficer, who qualified himself for appoinft-
ment to the Service in a particular year, could not be so
appomted in thal year on accoune ol non-availability of
vatancy and is actually appomnted in the next year, then
his year of allotment would be depressed by one year.
le shall be placed aboye all the olticers recruited under
Rule 7-A of the Recruitment Rules and who have the
same year of allotment.”

The Rule specifically provided that till January 26, 1974, 20 per cent
of the permanent vacancies in the Indian Forest Service to be filled

up by direct recruitment in any year shall he reserved for being
filled by ECOs and SSOs of the Armed Forces of the Union of India
who were cummzssmned after November 1, 1962 and who have been
released Irom thé Armed Forces aiter a° spell of service. Clause
(c) and (d} of sub-rule (3) of Indian Police Service (Regulation of
beruunty} Rules, 196‘1 also dealt with the year ot allotment of an
Dfﬁce:': appomted to the Service in accordance with Rule 7-A of the
Indian Police Service Recruitment Rules, 195¢. Both the Rules had
been fra.rﬁed under the All India Service Act 1954¢. After referring
to the i*ﬁles, the Cuurt held. “It is now well settled principle of law
that if the statute under which the Rule is framed does not confer
on the authunty concerned the power to make such 'a rule with
retrospective effect the authority will have no power to frame any
rule with retrospective effect...... " The Supreme Court also referred
to ‘All India Service (Amendment) Act, 1975 b:,f which a new sub-

Section 1-A was inserted which provided :

“(1-A). ,The power to make rules conferred by this Section
shall 1nclude the, power to give retrospective ellect from
i dnte not carlier than the date of commencement of this
Act, to the rules or any of them but no retrospective
effect ghall be given to any rule so as to pre.]udxumlly
affect the jnterest of any person to whom such rule may

be applicable.”

The Supi‘éme ‘Court further held

e oIt has Been already noticed that the nnpugned rules
have been validated with retrospective effect by Section 3
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ol the Amendment Act which, mvalidating rule made with
relrospective etieel under section o op the Act, provideg
thal no such ruie snall be deemed to have peen mvalid o
ever to have been mvalid merely on the ground that such
rule was made with retrospecuve eilect and, atcordingly,
every such wuie and any action taken or thing done there.-
under shall be as valid and elfeetive as if the provisiong
ol weclion 3 ol Lthe Act (principal Act), as amended by the
Amendment Act, were in force at all material times when
such rule was made or action or thing wds taken or done,
In view ol Bection 3, it has to be deemed that provisions
of Section 9, as amended by “the Amendmeht'ﬂct, were
inlorce at all material times when sich rule was made.
In view of the provisions of Section 3 of the Amendment
Act Sub-Section (1-A) which has been inserted in Section 3
of the Act by way of amendment, must be deemed to be
i force at {ke time of impugned rules were made. But
the. question -is, even though Sub-Section (1-A) is deemed
to have been there at the time the impugned rules were

framed witl; 1etrospective effect, whether the imp.'ugned.

rules prejudicially affect the interest of the respondents.”

(26) The Supreme Court in that case, categorically held that the
Service condition of the service had not at all been adversely alfect-
ed which is not the position in the present- case.- - The Court was
also moved by the fact that the Government_ had adopted ‘a policy to
rehabilitate the ECOs and SSCOs in All Indian - Service, Central
Services and State Services in order to. ensure. good response and to
provide suffitient incentives for those who offered themselves for
emergency commissions. These notings start from November 17,
1962. It 1s not necessary for us to make a_particular reference to
the notings in the government files. Suffice it - to say that in view
of the voluntary offer of servides by the youngmen of our country
to defend the country against foreign aggression the government
adopted a very sympatnetic view and took steps to compensate them
alter their discharge Irom the Emergency  Commission Service, for
the opportunity lost by them in joining the All India Services. No
such assurance or promise has been brought to our notice, The
facts of the present case are distinct and the law laid down in
Dr. S. Krishna Murthy’s case (Supra) is not applicable. Otherwise
also the Supreme Court in K. C, Arora’s case (Supra) dealt with the
question of giving war service benefit to the ex-servicemen retros-
pectively which ﬁfff.'!-'tedl Pre-judicially the persons who had acquired
the right relating to their seniority; increment and pension and came
to the conclusion that such'an amendment in the Rule was ulire vires
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of the Constitution. After testing the law laid down in Harbhajan
Singh v. State of Punjab (13), Eax. Major N. C. Singhal v. Director
General Armed Forces Medical Service (14), State of Mysore w.
M. N. Krishna Murthy and others (15), Raj Kumar v. Union of India
and others (16), Wing Commander J. Kumar v. Union of India and
others (17), B. S. Vadera v. Union of India (18) and State of Gujarat
V. Raman Lal Keshav Lal Soni (19), the Supreme Court held that
the legislature was competent to legislate with retrospective effect
to take away or impair any vested right under the existing laws
provided no provision of the Constitution is violated. The law
must satisly the requirement of the Constitution of taking into
account the acerued right or acquired right of the parties on the
date when the legislation is made, the constitutional obligations, the
Constitutional rights and constitutional consequenes cannot be tam-
pered with by making the law retrospective in operation.

(27 The law which if made today would be plainly invalid as
the offending constitutional provision in the context of the existing
situation cannot become valid hy being made retrospective. The
Supreme Court then concluded :—

“In view of this latest pronouncement of the Constitution
Bench of this Court, the law appears to be well settled
and the Haryana Government cannot take away the
accrued rights of the petitioners and the appellants by
making amendment of the rules with retrospective effect.”

This judgment was delivered by a Bench consisting of three Judges
whereas the judgment in Dr. S, Krishna Murthy’s case (Supra) was
delivered by a Bench consisting of two judges.

(28) The Sunreme Court in ‘Union of India v, K. S. Subramanian
(20),

(13) 1988 2 ST,R. 100,
(14) ATR. 1072 S.C. o8,
(15) 1073 (2) S.CR. 575.
(16) (1075) 3 S.C.R. 003,
(17 (1982) 2 S.C.C. 116,
(18) (1968) 4 S.C.R. 575,
(19) (1983) S.C.C. 33,
(20) A.LR. 1076 S.C. 2433,
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specially held that : -

,,,,,, The proper course for a High Court, in guch a case, is to try Et-
to find out and follow the opiniong expressed by larger
benches of this Court in preference to those expressed. by
smaller benches of the Court. That is the practice follow-
ed by this Court itself. The practice has now crystallized
into a rule of law declared by this Court. If, however,
the High Court was of opinion that the views expressed
by the larger Benches of this Court were xmtrgx_ggliggls:gle
to the facts of the instant cage it should have _s3id. , so. g
giving reasons supporting its point of view” =

!

We have specifically dealt with the points raised in this appeal
and hold on facts that the law lajg down in Dr. §. Krishna Murthy's ‘-"
case (Supra) was distinguishable having no application in the, instant
case. Otherwise also in view of the judgment'in K. C. Arora’s case
(Supra), no relief can be granted to the writ petitioners on the basis
of the observations made in Dr., S. Krishna Murthy’s case (Supra),

(29) In the instant case the respondent-State has specifically
taken a plea that benefits as enumerated in the letter dated Gih
April, 1964 (Annexure P/5) were to acerue to the petitioners as _soon
as the instructions contained therein- were given the shape of staty-
tory rules under Article 309 of the Constitution of 'Ind'fa.: It was
decided by the respondent-State that benefit of Rule 10-A could be
given only to those who joined the military service after 6th April,
1964 and not prior to ‘that. Arguing on behals of the state,
Mr. Jagmohan Singh Chaudhary, Addl. Advocate General, has
conceded that the petitioners would also be held entitled to the f
benefit of Rule 10-A with effect from 6th April, 1964 Qespite the
fact that they had joined the Civil Service under the State much
thereafter on account of demobilisation from the army service. In
view of the coneession of the respondent-State, the writ petitioners
are held entitled to seniority with effect from the date of issue of
Annexure P/5 ie. Gth April, 1964,

(30) The learned Sinple Judge appears o have Imored the
important aspectsof the matter, as digvussed herein above, and passed
the judement imougned in the appeal more being influenced by the Ib.
fact that the writ petitioners had served the nation at the time of -
national emergency. The learned Single Tudge ignored the fact that

it petitioners had been duly compensated for theiy participa-
tt_he ?:the Army Service as rules for their recruitment were. relaxed.
ion : . 2 : .
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and despite non-possessing of the educational gualifications they
Were granted provisional Short Service Regular Commission after
being appointed as Temporary Assistant Engineers when such posts
of Engineers were specifically withdrawn from the purview of the
Public Service Commission. The judgment of the learned Single
Judge cannot be up-held and is liable to be set aside.
| i ]

“(31) No-other -point has been argued or urged before us.

.(32), Cansequently, | the ,appeal is -accepted and the - judgment,
dated April. 25, 1986, of the learned Single Judge impugned in this
appeal is set aside. The writ petitioners are, however, held entitled
to seniority on the basis of Annexure P/5, The writ petitioners
shall be deemed to have . joined. the civil service of. temporary -Assis-
tant ‘Engineers under. the State. Government with effect from 6th
April, 1964 and.their,seniority shall be determined accordingly.

(33)'In. view .of what s stated heréin above. L.P.A. Nos. 424,
425, 483 and 484 of 1986 and Civil Writ. Petition Nos. 4959 and 5777 of
1985 and 2922 of 1986 are_allowed leaving the parties ‘to bear their
own . costs..

J.S.T.
Before Hon’ble G. S. Singhvi, J.

PUNEET ‘BASSI,—Petitioner,
VETrsUS

\PANJAB, UNIVERSITY AND. OTHERS,—Respandents.

C;W.P. No."11106 of 1994
28th March, 1995

Panjab University Calendar Vol. I, Regulations %4 & 95—
Admission gought,to,LL,B. caurse—Sportsmen nunm-—FL’tin{Ln‘Fvﬂ}fﬂf
years neriod for eligibility in sports rategory—Validity -of—Guide-
lines for admission approved by Sundicatr—Ar:]ﬂir:nlﬁliry of.

Held, that reservation in favour of sportspersons is not backed
by any Constitutional mandate. It is a sort of concession given to
a particular class of persons, who have made some, achievement in
the figld of sports. The object of this reservation is to admit some
students who are likely fo excel in various games and disciplines
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and who may represent the Universily in various tournaments in

future. The University has in ils wisdom thought it proper to con- F“
fine the benelfit of reservation in favour of only those who have made
some achievement within past three years calculated with reference
to the year of admission.
(Para )
Further held, that this evaluation of the University in the con- »

text of the object with which reservation for sportspersons has been
provided cannot be termed as arbitrary or irrational. The Univer-
sity had the right to prescribe achievement in any three years imme- @
diately preceding the year of admission and the petitioner or any- A
body else cannot claim a right to be admitted unless he fiilfils this
condition,

(Para )

Further held, that the respondent-University had explicitly made #
it clear to the candidates who sought admission in various Teaching
Departments of the University, indluding the Department of Laws
(Faculty of Laws) in the year 1094-95 that the Rules contained in
the Handbook and the Prospectus of the Department of Laws are
subject to the Regulations and Rules contained in the Panjab Uni-
versity Calendars as well as the Resolutions adopted by the Syndi-
cate/Senate and if there was any inconsistency between the provi-
sions contained in the Handbook of Information or the Prospectus
of the Department of Law on the one hand and the Regulations and
Rules as well as the Resolutions on the other hand, the Regulations,
Rule and Resolutions would prevail. : i

(Para )

Further held, that there is no inconsistency between the provi-
sions contained in the Handbook of Information and the Prospectus
of the Department of Laws and the general guidelines, it is clear
that the detailed guidelines regarding admission to the reserved
category of sports as contained in the resolution approved by the
Syndidate were made applicable to all the admissions and the mere
non-incorporation of those guidelines in the Prospectus of the De-
partment of Laws did not have the effect of excluding the general

guidelines.
(Para )

Ved Bassi, Advocate, for the Petitioner., . ._

%ﬁ

Ashok Aggarwal, Senior Advocate with Vinod Gupta, Advocate, *
for the Respondent, :
ORDER o
G. S. Singhvi, J. ' :

(1) In this ﬁetitinm a direction has been sought by .the_ _péti:
tioner for his admission to three years LLB. Course against “the

sporfsman quota,
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(2) Petitioner passed B,Com:; examination from Panjab University,
in 1994 with 53.75 per cent wnarks.  He has claimed himself to be a
Sportsman with (ollowing achievements in the field of sports (Basket
Ball) and (Fencing) ;— '

(@) Third Position In State Tournament organis-
ed by the Education Depart-
ment from 5th December, 1985
to G6th December, 1985.

(b) Participated in  Mini National School Games from~ 27th
February, 1986 to 3rd March, 1986, = ¥ £

(¢) Second Position In State Tournament organised
by the Education Department

Chandigarh, from 1lst October,.

- 1988 to 4th October, 1988. -

(d) Second Position In State Tournament organised
by  Education  Department,
Chandigarh from 2lst Novemn-
ber, 1988 to 24th Nevember,
-1988, -

(e) First Position In State Championship (Fenc-
_ing) in Degember, 1991.

(f) Participation in = National Championship (Fencing) in
January, 1992.

(3) Petitioner applied for admission to LL.B. course starting
from 1994-95. He claimed benefit of reservation of 5 per cent seats
for Sports persons and asserted that on the basis of his achievements
in the field of sports, he has a right to be admitted to three-years
LL.B. Course. As the respondents did not accord admission to the
petitioner, he filed this petition and made the prayer as aforemen-
tioned. Petitioner has claimed that denial of admission to him is
contrary to the University Act and Statutes as also the provisions
contained in the Prospectus because he fulfils all the gonditions for
admission in the quota of Sportsman and yet the respondents have
arbitrarily ignored his candidature. Petitioner has pleaded that
Fencing is an important international game, which has been included
in the list of games approved by the Indian Olympic Association,—
vide Ammexure P-10 and this fact is also proved by the certificate
issued by the Secretary General, Fencing Association of India, @
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body afliliated with the Indian Olympie Association (Annexure P-11),
The petitioner hus also Ahallenyed the action of the Law Dephrt
ment inineluding Boest 1'hyuiqm!,'L‘!l'usﬂ-uuuuh'y Race and Yoga  in
the list of games disciplineg (ANnexure -2) ‘and simultaneous exclis
sion of the game ol Fencing which standy approvéd by the interna-
tonal sports body as well ag the Indian Olympic Association,

(4) Respendents have questioned the right of the petitioner tu
seclk admission to the LL.B, course against the seats reserved for
sports persons on the ground that the certifieates (Annexures P4 to
P-7) do not relate to the peviod of three yeal's'immediately preced-
ing the year of admission and, therelore, the petitioher ¢annot take
advantage of hig participation in the game of Basket Ball. Regard-
ing. the game. gf Fencing, the respondents have pleaded that said
game 1s not indluded in the list of the approved games issued by
the University and it is the sole prerogative of the University to
recognise or not tg recognise a particular game for the purpose of
admission. Respondents have relied on para 4(1) of the General
Guidelines for admissions to the Teaching Departments of the Uni-
versity (year 1994) and have pleaded that the petitioner does not ful-
fil the condition of eligibility laid down in the General Guidelines,

(3) Learned counsel for the. petitioner advanced following con-
fentions :—

(i) Prospectus - (1994-05) of the Department of laws does not
contain any requirement that a student seeking admission
In the reserved''category ' of sports shall be eligible only
if his achievement in sports relates to his activities in
any of the three years preceding' the year -of 'admistion
and, therefore, the University authorities: : have * "acted

illegally in ignoring the achievements of ‘the petitioner in

the game of Basket Ball,

(2) Exclusion of the achievements made*at the 'School lavel *!
games is.wholly arbitrary and capricious as it seeks ''to '’

create a discrimination between achieveéments made 'by a
candidate at the School level and at other levely!

(3) General ‘Guidelines issued by the University for admission

of 1994-95' were issiied much after the publication of the

Prospectus’ for the' Dephrtment of Laws and, therefore,
those guidelines could Mot Have'been applied for admis-
-sions in the year 1994-95. '

"5!'_—"}
e o

P
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(4) The guidelines have been published in the nlﬁciallgazette
| and, therelore, they cannot be enlorced by the university.

(%) The University has not intorporated the gulr]nlmes I::.-.r
admission 1o the reserved category of sports in Lhe Pros-
pectus meant for the Department of Laws as was dﬂ_"“"’—' for
admissions ol 1991-92 and this by itself is u-mr:lusl:ve 0l
the intention of the University authorities not to insist on

the requirement of achievements in preceding three years
lor admissions during 1994-95,

(6) In  any case. the University should have considered the
candidature of the petitioner in the exceptional category
in terms of Para 10 of the General Guidelines.

(7) The University has arbitrarily excluded the game

ot
Fencing from the list of sports/games whereas other
minor and insignificant sports have been included in the

list and this action of the University is
criminatory.

arbitrary and dis-
Learned counsel also submitted th

at during the pendency of the
writ petition provisional admission

has been granted to the petiticner
to the First Semester of LL.B. Course and he has been given C-II

grade at the sports trial. In support of this assertion, learned coun-
sel has produced before the Court a letter dated 1st February, 1995
written by the Chairman, Department of Laws, Panjab University,
Chandigarh. He has also placed reliance on the decision of the
Supreme Court in Harla v. State of Rajasthan, A.1R. 1951 S.C. 487,

and a decision of this Court in Ms. Anju Jain v, Panjab Unive
1891 (6) SLR 1725, in support of his argument

lines issued by the respondent-University
applicability,

TSy,
that the General Guide-
Cannot have retrospective

(6) Shri Ashok Aggarwal, learned co
University, argued that in term
pectus issued by the U
Laws during 1994-95,
contained in Regulatio

unsel for the respondent-
s of note given in para 3 of the Pros-
niversity for admission in the Department of
that Prospectus is subject to the Provisions
ns, Rules and resolutions of the Syndicate;

Senate ang, therefore, 30th June, 1994 had to be followed for
admissions during 1994.g5 and as per

; ; : these Guidelines achievements
I sports in relation to the activities in any of three years preceding
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the year of admission wore (o bhe considered by the respondents and
thus  the petitioner’s achievemoents duting sehool games are of no
significance,  Shri Agparwa) pointed oul that these Guidelines had
been approved much priov to the eommencement of admission and,
therefore, the petitioner is not entitled to cluim that the Gifidelines
should have been overlocked tn his case. Shri Apgarwal argued
that the object of admitting students against the reserved category
ol Sportsmen is to sirengthen the University's représentation in intec-
college and inter-university tournaments and, therefore, the provi-
sion relaling to consideration of achievements in sports in any ol
three vears immediately preceding the admission is rational and
justified.  Shri Aggarwal also argued that the University has abso-
lute discretion in specifying particular games and ' disciplines with
relerence to which an achievement by a candidate can 'give him a
right to be considered for admission aghinst the resetved seats,
While admitting that the petitioner has been given admission in the
First Semester under interim direction given by the Court,
Shri Aggarwal argued that a number of other candidates have right
to be considered as sports persons fulfilling the conditions of eligi-
bility laid down by the University and, therefore; the petitioner
cannot have any precedence over them and in any event he cannot
claim equity on the basis of provisional admission which he got on
his own risk in terms of the order passed by this Court on 12th
December, 1994.

e .
(7) Every year the Panjab University publishes Hand Book of
-nformation for admission to various courses in thae Teaching. De-
partments of the University. As per the prevailing practice, a Hand
Pock of Information was published for admissions during 1994-95.
This Iancbook contains information regarding various faculties. For
the Faculty of Laws, information is printed on pages 74 to 76. On thea
first page of this Handhook following note has been incorporated :—

“The rules incorporated in this Handbook are subject to' the
overriding effect of the relevant Regulations and' Rules
contained in the Panjab University Calendars as also the
resolutions  adopted by the Syndicate. In case of any
inconsistency between what is said in Handbook of Infor-

mation and that in the Regulations and Rules ete.  the

latter shall prevail.”
Simi]arly at Page 74, lollowing loot-note has been incorporated :—

“The rules incorporated in this hand ook ave subject to the......
For details regarding admission rales and eligibility

.

[ —.__!
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- requirements, consult the Prospectus of the Department of
Liaws, for the vear 1004-95."

There is g separate publication titled ag Panjab University, Chandi-
farh, Department of Laws Prospectus 1994-85  This Prospectus
was printed at the Panjab University Press on 6th  July, 1994,

: At page 3 of this Prospectus also a note has been incorporated, whicl
reads as :—

"N.B. Information provided hene is subject to relevant Regu-
lations and Rules contained in the Panjab University
Calendars as also the resolutions of Syndicate/Senate.
In ease of any inconsistency between what is stated in the

& Prospectus and that in the Regulations, Rules etc., the
latter shall prevail,

(Rules contained in the Handbock: of Information issued by
the University in so far as they are applicable to the
Department of Laws will be treated as part of this
Prospectus).

(8) At pages 7 and 8 of the Prospectus under the heading of
‘Important Information’, Para III specifies Reservation/Open Seats.
Sub-Clause (e) lays down that.5 per cent of the seats will be flled
on the basis of achievements in sports. Para IV speaks of weightage
to be given for various achievements in order to determine the merit
of the:candidates for admission. - Clauses (a) and (b) of Para 1V
read thus :— :

'ﬁ. : “(a) 10 per cent of the marks obtained in the aggregate marks
of the qualifying examination passed from the Panjab
Universitly: - '

(b) Upto a maximum of 4 per cent of the marks obtained in
the qualifving exams for distinction in any or all the
following co-curricular activities, achieved in any ot
the 3 years preceding the year of admission. The maxi-
mum of 1 per cent weighlage shall be given for each of
these categories :

"3 (i) N.C.C. (B or C Certificate),
(1) N.S.S. (O, A or B grades or certificate of merit for
winning first or second position) (for details of credit
for participation in audit Education, see Appendix ‘A’
attached),
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*The certificate awarded to the students under the seal of
the Panjab University /DPI/DEO regarding participa-
Ijurf in the N.SS, Camp sponsored by the government
of Incia; may be considered equivalent to Grade ‘A’

(1) Yonth Welfare activities (youth training camps, hiking

trekking rock climbing ete)) (O, A or B grades or
certificates of Merit for

= winning first or second
position).

(iv) Cultural activitieg at Zonal/Re
University level (Standin
declamation contests,
histrionics etc.),

gional/University / Inter-
g lst, 2nd or 3rd in debating,
musical events, dramatics,

Note—The original certificates for proficiency in extra curri-

cular activities, etc. must be issued by the Principal/Head

of the Institution mentioning specifically the distinctions
achieved.” '

(%) Appendix-7 of the Prospectus relating tn Departinent of Laws

speaks of grading for sportspersons. This Appendix begins with the
following note: —

“iote—Tournaments/Championships  other  than - Inter-
University /Inter-College /Inter-School will be considered
tor Gradation provided they are recognised by the Inte:-
rational Olympic committee/Indian Olympic Association/

nativral Clympic committee/Indian Olympic Association

Respective National Federations/State Olympic Associa-
tion.”

(it) Appendix-8 specifies the games/discipiines on the basis of
achievement in wkich claims o admission in the category of Reserv-
ed Seats for sports can be considered. While Basketball finds men-

tion at Seriz! No. 3 o Appendix-8, Fencing does not find any place
in the list of 21 games/disciplines.

(11} A set of General Guidelines for Adnrission 1994 has also been
issued by ithe respondent-University. These Guidelines govern
admissions to all Teaching Departments of the University, including
those which offer professional courses (viz. Department of Chemijcal
Engineering and Technology, Commerce and Business Management,

Indian Thealre, Laws, Library and Information Science, Mass Com-

munication. Pharmaceutical Sciences. Physical Education, Centre
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for Computer Science and Applications and Centre for Biotechno-
logy). Para 3 of these Guidelines spocifies Reservations/Open Seats.
Clause (b) (v) contemplates 5 per cent reservation on the basis of
athievement in Sports. Separate guidelines for admission to the
reserved category of Sports have been incorporated at pages 16 1o

25 of this publication. Para 3, 4 and 10 of these guidelines read as
under :-—

"GUIDELINES FOR ADMISSIONS TO THE CATEGORY OF
SPCRTS.

3, Students ceeking admission under this category will be’
‘considered for admission only in the games and disciplines
in which the Panjab University sends its teams for parti-
cipation in the Inter-University Tournaments. (For the
inclusion of such games and disciplines, see Annexure-II).

In order to give benefit of reservation only to the active®
sportspersons so as to sirengthen the Campus and Univer-

sity teams, students seeking admission in this category will
be considered if :

(i) their achievements in sports relate to their activities in

any of three years immediately preceding the year of
admission ; and

(ii) if they are otherwise alsg eligible for
Inter-College and Inter-University
per Association of Indian Univ
bility rule see Annexure-IT) *means a person attend-

ing the grounds regularly so as to prepare himseif

for- participation in the Inter-College and Inter-
University Tournaments,

participation in
Tourmaments, as
ersities rules (for eligi-

10. - The cases of sports persons with achievements in games/
disciplines not included in Annexure-IT but *excelling at
National/International level may be considered by the
Vice-Chancellor for admission to a particdular course by
creating additional seats to the extent of 2 per cent seats
in that course. These seats shall be treated as being in

addition to the approved strength of the course in  that
vear only. - -
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*exc_elling at  National/International level mecans secur-
ing nnl;ln.- first  position al national level in the junior
and senior tournaments conducted by respeclive national
federation which ig recognised by the Indian Olympic
Association and representing the country in the inter-
national junior/senior  tournament |*r~m.1.r_£ni5{:d by the
International Olympic Commitlee.” .

Annpx:n‘n-I to these Guidelines deals wilh grading for sports-
persons. They are similar to the Appendix-7 contained in the Pros-
pectus of the Department of Laws, Annexure-II to these Guidelines

J’;f similar to Appendix-8 of the Prospectus of the Department of
aws.

. _{ A ‘It is clear from what has been said above that the respondent-
bnnrerbmty had explicitly made it clear to the candidates who sought
-:idmlSS_mn in various Teaching Departments of the University,
including the Department of Laws (Faculty of Laws) in the year
1934-95 that the Rules contained in the Handbook and the Prospectus
of the Department of Laws are subject to the Regulations and Rules
coniained in the Punjab University Calendars as well as the Eesolu-
tions adopted by the Syndicate/Senate and if there was any incon-
sistency betvreen the provisions contained in the Handbook of Infor-
mation or the Prospectus of the Department of Laws on the one
hand and the Regulations and Rules as well as the Resolutions on
the other hand, the Regulations, Rule and Resolutions wculd prevail.
The General Guidelines for Admission 1994 are contained in Para 71
of the Resolution which was approved by the Syndicate on 30th
June, 1994. These Guidelines have been made applicable for admis-
sions to all the Teaching Departments of the University, including
the Department of Laws. Therefore, these Guidelines had to be
followed for admission to three-years LL.B. course commencing in
1994-95. A cumulative reading of Appendix-7 and Appendix-8
together with the Guidelines for Admission to the reserved category
of sports as contained in the booklet of General Guidelines clearly
shows that there is no inconsistency between the two. By virtue of
the Note appearing at page 3 of the Prospectus of the Department
of Laws and the Note incorporated on the first page of the Handbook
of Information 1994 as also the foot-note contained at page 74 lnf
the said Fandbook it is clear that the detailed guidelines regarding
admission to the reserved category of sports as mntafnad in the
resolution approved by the Syndicate were made upphcablg tn_ all
the admissions and the mere non-incorporation of those Guidelines
in the Prospectus of the Depariment of Laws did not have the
effect of excluding the General Guidelines. A look at pages 36 to
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41 of the Prospectus of Department ol Laws (1991-92) shows that the
only difference in that Prospectug and the Prospectus of 1994-95 is
that the Guidelines for admission to the reserved calegory of sporls
were incorporated in the Prospectus of 1091-92 itsell and in 1994-95
they .hm'v been separately issued in the [orm of a booklet titled as
"General Guidelines [or Admissions 1004, The petitioner, in my
'fl‘il!italr, cannol dervive any beneflil rom Lhe lact that the Guidelines
lor Admission to the reserved ealegory ol sporls have not been made
as a part the Prospectus ol 1994-05,

(13) Avgument oi the learned counsel [or the petitioner that the
General Guidelines were printed aflter the publication of Prospecttus
and, therefore. the General Guidelines cannol be applied to the
Department ol Laws, is based on a misconceived assumption that
Publication of the resolution of Syndicate is a condition precedent
to its enlorceability. - The f(act that the Guidelines for admission to
the reserved category ol sports were incorporated even in the Pros-
pectus ol Department of Laws in the year 1991-92 shows that such
guidelines were in existence much prior to the publication of the
Prospectus lor Department of Laws [or admissiont during -1984-85.

‘Moreover, once the Syndicate approved the resolution on 30th June,
1994, thé same had to be [ollowed by the concerned authorities while

making admission in the Department ol Laws which' commenced on
July 25; 1994,

(14) Argument of the léarned counsel that the' guidelines contain-
ed in the resolution of the Syndicate can not have retrogpective appli-

-cation and, therefore they can not be applied retrospectively, is

without any substance. The resolution passed by the Syndicate has
been 'applied to the admissions of 1994-95 only and not to any of
early year. Therefore, fact that the booklet titled “General Guide-
lines for Admissions 1994" may have been published alter 5th July.
1994 cannot in any manner effect the applicability ol the resolution
passed by the Syndicate. The principle of law laid down by ' the
Supreme Court in Harla v. State of Rajasthan (supra) requiring
publication of law as a condition precedent has no bearing on the
issue raised in this petition. Similarly, the judgment of this Court
in Manjw Jain v. Panjab University (supra) regarding the enforce-

‘ment of regulation and the amendment made therein, has no rele-

vance in the context of the controversy raised in this ‘case. Provi-
sioné contained in Regulations 24 and 25 enumerated in Chapter
TI(A)(i) of the Panjab University Calander Vol. I, do not'apply - to
the case of a resolution approved -by the Syndicate beeause -such
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resolution does not have the effe
tion or framing a new regul
publication of the 3

ness in the m

¢L ol amending any existing regula-
ation and, therefore, mere absence of

osolution in the pazelle eannot dilute its effective-
allor of admisgsions,

—

(15) The petitioner's plea that condition of achievement in sports
n any of the three years immediately preceding the vear of admission
is arbitrary and unconstitutional and  should not, therefore, be
enforced against him, is also withoul substance. Reservation in
favour of sportspersons is not backed by any constitutional mandate.
It is a sort of concession given to'a particular class of persons, who
have made some achievement in the field of sports. The object of
this reservation is to admit some students who are likely to excel
In vanious games and disciplines and who may represent the Uni-
versity in various tournaments in future. The University has in its
wisdom thought it proper to confine the benefit of reservation in
favour of only those who have made some achievement within’ past
three years calculated with reference to the year of admission in

LL.B. course is required to pass a decree of Bachelor of Arts, Bachelor
of Commerce, Therefore, his achieve-

of Science or Bachelor
ment in a period beyond three years has been considered to he of
y. . This evaluation of the University in

little value to the Universit

the context of the object with which reservation for sportspersons
has been provided cannot be termed as arbitrary or irrational. The
University had the right to prescribe achievement in any three
years immediately preceding the year of admission and the petitioner
or anybody else cannot claim a right to be admitted unless he fulfils
this condition.

(16) Grievance of the petitioner, namely that the exclusion of
Fencing from the list of games/disciplines on the basis

ment in which claim to admission in the category of veserved seats
for sports can be considered i arbitrary

and unjust, also merits
rejection. Though the game of Fencing is recognised by the Indian
Olympic Association and by the International Olympic Committee,
the University is not hound by theiy recognition, It is for the
University to decide as to in which game it should made its repre-
sentation in various fournaments, 1t Fencing has not been con-
sidered to be a popular game at the University-level tournaments or
the respondent Univergity not thought it proper to include that game
in the list, its decision cannot be termed as arbitrary, 1t is not for
the Court to decide as to which sports s

hould be classified for the
purpose of grant of ben€fit of reservation, The Court is wholly ill-

; to determine as fo what game should be included in the
lEﬂqluff E:nmng;’disciplines and what should not be, ;

of achieve-

S S
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" .'-izLi view of the above, 1 find no substance in the writ petition

jame deserves to be dismissed. Ordered accordingly. The

the petitioner was given admission in pursuance of the in-

ection given by the Court will not enure to his benefit and

wersity shall be free to give admission to most meritorious

person included in the list of sportspersons selected by it for admis-
sion. Partics are left to bear their own costs.

- ESGK.

12425/HC—Govt. Press, U.T., Chd.



