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APPELLATE CIVIL
Before D. K. Mahajan and Bal Raj Tuli, JJ

PURAN SINGH,—Appellant.
versus

THE STATE OF PUNJAB ETC.—Respondents.

L.P.A. No. 458 of 1969.
July 28, 1972.

East Punjab Holdings (Consolidation and Prevention of Fragmen-
tation) Act (L of 1948)—Sections 42 and 46(2)(ff)—East Punjab Hold-
ings (Consolidation and Prevention of Fragmentation) Rules (1949)—
Rule 18—Whether intra vires section 42,

Held, that clause (ff) as added to section 46 of East Punjab Hold-
ings (Consolidation and Prevention of Fragmentation) Act, 1948 by Act
20 of 1959, gives the power to the; State Government to make rules
providing for the “period within which application shall be filed” and
thereafter the State Government ‘framed rule 18 of East Punjab Hold-
ings (Consolidation and Prevention of Fragmentation) Rules, 1949.
The object of the amendment of the Act is that the consolidation pro-
ceedings should be terminated as expeditiously as possible. This indi-
cation is clearly available from the periods of limitation prescribed
for various appeals in section 21 of the Act. It was taken for granted
by the Legislature and the rule-making authority that the parties,
who file objections and appeals against the repartition to various offi-
cers under section 21 of the Act shall also exhaust the last remedy
provided by section 42 of the Act with speed and that is why a period
of six months has been provided by the rule-making authority in rule
18. . The State Government or its delegate acting under section 42 has,
however, been given the power to extend the period of limitation
prescribed in rule 18, if the applicant satisfies the authority compe-
tent to take action that he had sufficient cause for not making the
application within such period. Genuine cases, on applications

“made after the period of limitation, can be dealt with by
the State Government or its delegate under that part of the rule. The
power of the State. Government to act under section 42 of the Act
suo moto at any time has not been curtailed. The period of limitation
has been prescribed only for an application to be made under section

" 42 of the Act. Rule 18, therefore, does not go beyond the provi-
sions of section 42 of the Act even though this section gives the power
to the State Government to satisfy itself as to the legality or propriety °
of any order passed, scheme prepared or confirmed or repartition
made by any officer under this Act after calling for or examining the

" record of any case at any time. Hence rule 18 of the Rules is intra
vires section 42. (Paras 5 and 6).
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Letters Patent Appeal under Clause X of the Letters Patent against
the judgment of Hon’ble Mr. Justice Prem Chand Jain, dated 5th
August, 1969, passed in Civil Writ No. 1697 of 1967.

G. S. Grewal, Advocate, for the appellant.

Gurbachan Singh, Advocate for Advocate General, Punjab, for
Respondents 1 and 2.

Roshan Lal Sharma, Advocate, for Respondents 3 to 6.
JUDGMENT
Judgment of the Court was delivered by:—

Turr, J—Jiwan Singh and others filed a petition under Articles
226 an 227 of the Constitution of India for the issuance of a writ
of certiorari for quashing the order of the Additional Director, Con-
solidation of Holdings, dated July 27, 1967, a copy of which was filed
as Annexure ‘A’ to the writ petition. Written statements were filed
on behalf of Puran Singh and Shankar Singh, sons of Sunder Singh,
in whose favour the order had been made by the Additional Director,
Consolidation of Holdings. The writ petition was allowed by a learn-
ed Single Judge of this Court on the ground that the application
under section 42 of the East Punjab Holdings (Consolidation and
Prevention of Fragmentation) Act, 1948 (hereinafter called the Act),
had been made beyond the period of six months prescribed by rule
18 of the East Punjab Holdings (Consolidation and Prevention of
Fragmentation) Rules 1949, (hereinafter called the Rules), and that
the delay in filing the application had been condoned by the learned
Additional Director, Consolidation of Holdings, on wholly extraneous
grcunds. In coming to that conclusion, the learned Judge relied on a
Division Bench judgment of this Court in Sewa Singh v. State of
Punijab and others (1) and refused to go into the merits of the case.
Puran Singh has filed the present appeal under clause 10 of the
I.etters Patent against the judgment of the learned Single Judge.

(2) This appeal was earlier heard by us and accepted on October
19, 1970, on the ground that rule 18 of theg Rules was ultra vires
cection 42 of the Act with the result that the application under section
42 could be made at any time and could not be dismissed on the
ground of limitation as had been held by the learned Single Judge.

(1) LL.R. (1967) Pb. and Hr. 89.
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That judgment has since been reported as Puran Singh v. The State
of Punjab and others (2).

(3) An application for leave to appeal to the Supreme Court
(S.C A. 16 of 1971) was then filed and in that application it was point-
ed ovt that section 46(2)(ff) of the Act, which had not been brought
to our notice at the hearing of the appeal, authorised the State
Government to frame a rule providing the period of limitation for
filing applications under section 42 of the Act. At the hearing of that
application, it was submitted by the learned counsel for the State
of Punjab that the appeal might be reheard. The learned counsel
for the respondents to that application had no objection to that course
being adopted. Accordingly, by our order, dated April 28, 1972, we
set aside our judgment delivered on October 19; 1970, and directed
that this appeal may be set down for hearing on May 19, 1972: Due
to certain reasons, the appeal could not be heard till today.

(1) The learned counsel for the appellant has again argued that
rule 18 of the Rules is ultra vires section 42 of the Act and in support
of his suhmission reliance has been placed on the judgment of the
Delhi. High Court (K. S. Hedge, C.J., now a Judge of the Supreme
Court); in M. C. Rahbar and another v. Union of India and others
(3), as was done earlier. The section under consideration in that case
was section 24 of the Displaced persons (compensation and Rehabilita-
tion) Act, (44 of 1954), and rule 104 of the Displaced Persons (Com-
pensation and Rehabilitation) Rules, 1955, which are as under: —

“Beetion 24(1) The Chief Settlement Commissioner may at any
time call for the record of any proceeding under this Act
in which a Settlement Officer, an Assistant Settlement Com-
missioner, an Additional Settlement Commissioner, a
Managing Officer or a Managing Corporation has passed an
order for the purpose of satisfying himself as to the legality
or propriety of any such order and may pass such order
in relation thereto as he thinks fit.

*. *. * * .-
* * * * *

(2) 1971 Cwrr, L. J. 30.
(3) 1968 Delhi Law Times 78.
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“Rule 104(1) A petition for revision under the Act shall be
drawn up and presented in the same manner and within
the same period as a memorandum of appeal and shall be
accompanied by a copy of the order sought to be revised.

* * * * »

x * * % *

(5) On a parity of reasoning, it is submitted that section 42 of
the Act gives the power to the State Government to satisfy itself as’
to the legality or propriety of any order passed, scheme prepared or
confirmed or repartition made by any officer under this Act after
calling for or examining the record of any case at any time and that
time cannot be curtailed by the rule-making authority. The case before
the learned Chief Justice of Delhi High Court is, however, distinguish-
able from the instant case. In the Displaced Persons (Compensation
and Rehabilitation) Act, there is no provision authorising the rule-
making authority to provide the period of limitation for any applica-
tion made under the said Act. Section 46(2) (ff) of the Act gives the
power to the State Government to make rules providing for the
“period within which application shall be filed.” This clause (ff) was
added to section 46 of the Act by Punjab Act No: 20 of 1959 and

thereafter the State Government framed rule 18 on 18th March, 1960,
which reads as under: —

“18. Limitation for application under section 42.

An application under section 42 shall be made within six months
of the date of the order against which it is filed.

Provided that in computing the period of limitation, the time
spent in obtaining certified copeis of the orders and the
grounds of appeal, if any, filed under sub-section (3) or sub-

section (4) of section 21, required to accompany the appli-
cation, shall be excluded

Provided further, that an application may be admitted after the
period of imitation therefor if the applicant satisfies the
authority competent to take action under section 42 that he

had sufficient cause for not making the apphcatldn vnthm
such period.”
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~ According to-section 46 of the Act, rules can be framed with a
view to carry out the - objects of the Act. The
objects of ..the Act appear to. be that the consoli-
dation proceedings should be terminated as expeditiously as possible.
This indication is quite clear from the periods of limitation prescribed
for various appeals in section 21 .of the Act. It was taken for granted
by the Legislature and the rule-making authority that the parties
who file objections and appeals against the repartition to various
officers under section 21-of the Act shall also exhaust the last remedy
provided by section 42 of the Act with speed and that is why a period
of six  months has been - provided by the rule-making authority
in'rule 18. The State Government or its delegate acting
under sectionn 42 has, however, been given the power to extend the
period of limitation prescribed in rule 18, if the applicant satisfies the
authority competent to take aetion that he had sufficient cause for
not making the application within such period. Genuine cases, on
applications made after the period of limitation, can be dealt with by
the State.Government or its delegate under that part of the rule.
The power’ of the State Government to act under section 42 of the
Act suo motu at any time has not been curtailed. The period of limita-
tion has been prescribed only for an application to be made under
section 42 of the Act. It cannot, therefore, be said that the rule goes
beyond: section 42 of the Act and is, therefore, ultra vires. Both the
provisions have to be reconciled if they can be reconciled, which is
the first principle of interpretation of statutes. In this case, we find
that by the interpretation set out above, both the provisions of the
section and the rule are reconciled.

(6) Moreover clause (ff). was added to section 46(2) of the Act
byA the Leg1s1ature giving power to the rule-making authority to make
rules, prescribing the period of limitation for any application under
the Act more than ten years after the enactment of section 42 in the
Act. There is no. other provision under the Act under which an appli-
cation has to be made. The application has to be made only under
section 42 of the Act for which period of limitation has been prescrib-
ed-in ryle 18 and Court fee is prescribed in rule 19. The addition of
plause (ﬁ) to. sectlon 46(2) of the Act, being later in time than section
42, is to prev;ul in case of any conflict between the two. It is, however,
clear that it was present to the mind of the Legislature, while adding
clause (ff) to section 46(2) of the Act, that the State Government and
the rule-making authority will have to prescribe the period of limita-
tion only for applications under section 42 of the Act. That power
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was expressly and consciously given by the Legislature to the rule-
making authority and, being in accordance with the objects of the
Act, cannot be struck down as ultra vires. A similar view was taken
by Narula J., in Sher Singh v. The State of Punjab and others (4).

(7) For the reasons given above, we hold that rule 18 of the
Rules is intra vires section 42 of the Act and over-rule our decision
in Puran Singh v. The State of Punjab and others (2) (supra).

(8) While deciding the application under section 42 of the Act,
the learned Additional Director, Consolidation of Holdings, noticed
that the application before him was barred by time. Puran Singh,
appellant, was the petitioner before him and he alleged that the
dimensions of plot No. 301 were 8-8-4-3. In support of his assertion,
he showed the pass-boock which contained those dimensions. The
report of the Assistant Consolidation Officer revealed that the
correction in the dimensions of the plot was subsequently made in
the absence of the petitioner. The Additiona] Director, on these
facts, came to the conclusion that there was no evidence to show
that the petitioner was heard before making the correction, waived
the limitation and in view of the report of the Assistant Consolidation
Officer, set aside the rectification. The learned Single Judge was of
the opinion that the period of limitation had been waived on extra-
neous grounds. We respectfully do not agree with that view. It
was held by their Lordships of the Supreme Court in Ebrahim
Aboobakar and another v. Custodian General of Evacuee Property,
New Delhi (5):—

“Whether an appeal is competent, whether a party has locus
standi to prefer it, whether the appeal in substance is from
one or another order and whether it has been preferred
in proper form and within the time prescribed, are all
matters for the decision of the appellate Court so consti-
tuted. Such a tribunal falls within class 2 of the classifi-
cation of the Master of the Rolls.” '

(9) The judgment of the Master of the Rolls referred to is Reg.
v. Income-tax Commissioner (6). It was held in that case that even
if the Tribunal decides such questions wrongly, a writ cannot be

(4) 1966 Curr. L. J. (Pb.) 362.
(5) ALR. 1952 S.C. 319.
(6) (1888) 21 Q.B.D. 313.
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fssued against it for quashing the order. It cannot be said in the
instant case that the period of limitation was extended on extraneous
grounds The appellant had explained that the impugned order had
been passed in his absence which explanation was accepted as suffi-
cient hy the Additional Director. We, therefore, hold that the
learned Single Judge was in error in accepting the writ petition on
the ground that the Additiona]l Director had erroneously extended
the period of limitation on extraneous grounds and had heard a time-
barred application.

(10) For the reasons given above, we accept this appeal set
aside the order of the learned Single Judge and remand the case to
the learned Single Judge, for decision on merits. We, however,
leave the parties to bear their own costs of this appeal.

B. 5 @

ORIGINAL CRIMINAL
Before H: R: Sodhi, J:

STATE OF PUNJAB,—Appellant.
versus.
DR. NIRANJAN SINGH DHILLON,—Respondent.
Criminal Original No. 54 of 1972.

August 1, 1972.

Prevention of Corruption Act (II of 1947)—Section 6—Constitu-
tion of India (1950)—Article 166—Punjab Government Rules of Busi-
ness (1969)-—Rules 18 and 28—According of a sanction for prosecution
of a Government servent for misconduct—Whether an executive act
of the Stete Government—Such act—Whether open for adjudication
by the Courts—Seeretary to the Government, Punjab—Whether has
an authority to accord sanction for prosecution of a _Gove?‘nment ser-
vant of kis Department without reference to the Minister-in-charge of
the department—Omission of laying down the papers of sanction
before the Chief Minister under rule 28—Whether makes the sanc-
tion invalid—Business of Punjab Government (Allocation) Rules
(1969)—Schedule—Item 34—Sanction of prosecution of an officer of
the Health Department—Whether can be given by the Health
Manister.

Held, that according of a sanction as required by section 6(1)(b)
of Prevention of Corruption Act, 1947 is an executive act of the State



