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APPELLATE CIVIL
Before Khoste and Harnam Singh, }J.

Sueikn MOHD DINJ. D. Appellant.
. .. versus
SarparR THAKAR SINGH, erc..—Respondents.

Letters Patent Appeal No. 45 of 1950.

Administration of Evacuee Property Act (XXH of
1951). Section 17- -Scope i -Section 17, whether ultra
vires the Articles 19 () and 31 of the Constitution of I dra
-—Property mortgaged by ¢ person, now an evacuee. 10 a
person who is not an evacuee -Whether evacuee property- -
Mortgage decree directing wale of wvecuee property— I ve-
auting Court if barred under section 17 from conducting
the sale- -Code of Civil Procedure {(Act V of 1908), Sec-
tion 115-—~Revision of an order against which an ap)eal
lies to the District Judge, whether competent.

Held—

(i) that section 17 ¢/ the Administration nf Evec- e
Property Act is not ultra vires Articles 19 (f) and
31 of the Constitution.

(ii) that it is immaterial that the mortgagee is a person
who is not an evacuer as under the morige e
decree the whole o operty is to be sold and 10t
only the mortyagee rights therein. Mloreomver
from the definition oi evacuee property in sec-
tion 2 (f) of the Act it is clear that the evee we
has a right in the mortgaged property eves if
this right is deemed te be confined to the eunity
of redemption.
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(iit} that from the whole tenure of evacuee adminis- Sheikh Mohd
tration legislation it is clear that all kinds of _ Din
< sales whether they are ordered for the first time .
in execution proceedings or take place in pur- Sardar Thakar
suance of a direction contained in the decree itself Singh, ctc,
. are prohibited by section 17 of the Act. The
sale of mortgaged property in pursuanceé of the
mortgage decree falls within the expression
“liable to be proceeded in any manner whatso-
ever in execution of any decree or order of any
Court ” in section ?17 and is barred.

- M. B. Nemazi v. Deputy Custodian of Evacuee Property,
Madras (1), and Abdul Majid Haji Mohammed v. P. R.
g Noyel {2), followed.

Held also, that where an order was appealable to the
District Court the aggrieved party could nevertheless move
the High Court on the revision side.

Daw Mir Baw v. A, V. P. L. N, Chettyar Firm and an-
other (3), Gobardhan Dass v. Dau Dayal (4), and Tipan
Prashad Singh and others v. Secretary of State (5), refer-

=¥ red to.

Letters Patent Appeal, under clause 10 of the Lettets
Patent against the judgment of Hon'ble Mr. Justice Kapur,
dated the 15th June 1950, in Execution First Appeal No.66
of 1948, affirming that of Shri Gobind Rum, Sub-Judge,
Ist Class, Aniritsar, dated the 28th February 1949, hotding
that section 8(1) is no bar to the execution of this decree
and the mortguged ,roperty shall therefore be sold in the

&7 erecution of the decree.

e D. N. Awastary tor TEx Cuano and A. M. Suri, for
' Appellant.
. A, N. Grovrn, for Respondents.
JUDGMENT

Kunsra, J. I' is convenient to deal with the Xhosla J. -
folluwirg matters in this judgment. The facts of
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each case are different but many common questions
of law are involved and the cases were all argued be-
tfore us at the same time :—

%
z

(1) F. A. O. No. 27 of 1951.
(2) E. F. A. No. 292 of 1951,
(3) L. P. A. No. 45 of 1950,

(4) E. F. A. No. 19 of 1951,
(5) E. F. A. No. 81 of 1951,

(6) C. R. No. 304 of 1951,
(7) E. F. A. No. 109 of 1950,

(8) E. F. A. No. 105 of 1951,

(9) E. F. A. No. 58 of 1951,

(10) E. F. A. No. 101 of 1951, and
(11) E. F. A. No. 115 of 1951.

In all these cases the meaning, scope and validity of’
section 17 of the Administration of Evacuee Property
Act, XXII of 1951, are involved and in order to ap-
preciate the point at issue it is necessary to state the
facts of at least one case, and I choose L. P. A. No. 45
of 1950. In this case Thakar Singh held a morigage
upon a house and brought a suit for the recovery of
the amount due on the basis of the mortgage. On the
23rd August 1948, he obtained a final decree for the
recoverv of the amount due on the mortgage by salz
of the mortgaged property. On the 4th October
1948, Thakar Singh took out execution and prayed
for the sale of the mortgaged property. Objection
was taken by the Custodian, Evacuee Property, East
Punjab, on the ground that the mortgaged propertv
was not liable to sale in execution of a decree as such
sale was barred by the provisions of section 8 of the

Y
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East Punjab Evacuee (Administration of Property) Sheikh }ohd

Act of 1947. The executing Court repelled this

Din

objection and ordered the sale of the property. Sar darv:l‘hukar
Against this order two appeals were filed to this “gjnen  ee.,

Court—one by the judgment-debtor who is an
evacuee and the other by the Custodian, Evacuee
Property. These appeals were heard by Kapur, J,,
who took the view that section 8 was no bar to the
sale of the mortgaged property and dismissed both
the appeals. The judgment-debtor appealed under
clause 10 of Letters Patent. The question fgp de-
cision in this case’ therefore is whether the sale of
the mortgaged property in execution of a mortgage
decree is barred by the provisions of section 8 of the
Act of 1947, which is somewhat analogous in terms
to section 17 of the Act now in force. A similar
point is involved in E. F. A. No. 81 of 1951 and E. F. A.
No. 109 of 1950. In both these cases the property
has been ordered to be sold and the appeal is against
the order rejecting the Custodian’s objections. In
some of the cases, for instance E. F. A. No. 105 of
1951 and E. F. A. No. 292 of 1951, the properiy has
already been sold. In F. A. O. No. 27 of 1951, the
executing Court ordered the appointment of a re-
ceiver and the Custodian appeals to this Court on the
ground that a receiver in respect of evacuee property
cannot be appointed. Execution First Appeal No. 292
of 1951 arises out of a money decree in execution of
which evacuee property was sought to be sold. The
objections of the Custodian were allowed and the
execution application was filed. The appeal is by
the decree-holder.

There can be no doubt that evacuee property
cannot be sold in execution of a money decree nor
can a receiver be appointed in respect of evacuee
property in the course of execution proceedings. On
this point all parties are agreed and the provisions of
section 17 of Act XXXI of 1950, as amended by Central
Act XXII of 1951 are quite clear and in cases where
evacuee property is sought to be sold in execution
of a money decree or a receiver has been appointed

KI;sla' J.
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Sheikh ~Mohd no further point arises. I may therefore at once dis-

Din

pose of F. A. O. No. 27 of 1951 and E. F. A. No. 292

Sardar Thakar Of 1951 F. A. O. No. 27 of 1951, must be allowed

Singh, etc.,

—

Khosla J.

and the appointment of a receiver set aside. The
Custodian, who is the appellant before us, will con-
tinue to remain in charge of the evacuee property.
In the circumstances there will be no order as to
costs in this case.

»

With regard to E. F. A. No. 292 of 1951 the
decmge-holder sought to put up to sale evacuee pro-
perty in execution of a money decree. This is clear-
ly against the provisions of section 17 and the order
of the Senior Subordinate Judge, Simla, allowing the
Custodian’s objections must be upheld. Mr Bishan
Narain, who appears on behalf of the decree-holder,
however, prays that the execution application should
not be dismissed as he has still a remedy open to him,
a remedy which he can claim in execution proceed-
ings. He says that he can make a praver to the exe-
cuting Court that the Custodian be asked to make a
declaration under rule 22 framed under the Act and
make payment to him under section 10 (2) (m) of
the Act. It may be that the Court has no power to
compel the Custodian to make this payment but the
decree-holder is not precluded from asking the exe-

- cuting Court to refer the matter to the Custodian and

the Custodian may after considering the decree-
holder’s claim decide to make payment to him under
section 10 (2) {(m). Also there appears to be no ob-
jection to the executing Court calling upon the
Custodian who is a party to these proceedings that he
consider the matter under section 10 (2) (m). That
being so, the order of the lower Court will be modi-
fied to the extent that the execution application will
not be dismissed but will be kept pending and the
decree-holder will be given an opportunity to seek
any further relief to which he is under law entitled
The appeal is allowed to this extent and this extent
only. In this case too, however, we make no order
as to costs.
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In all the remaining cases the decrees which are Sheikh Mohd
sought to be executed are mortgage decrees and the l?um
only question of law arising is whether the execut- '
ing Cgurt is barred from conducting the sale of the Sas‘;ﬁgin;fé‘f"
mortgaged property on execution being taken out by —
the decree-holder. There are three main lines of Khosla J.
attack. In the first place it is argued that the pro-
visions of section 17 do not cover the sale of mort-
gaged property because the sale of mortgaged pro-
perty in pursuance of a mortgage decree cannot bhe
said to be “ a sale in execution of a decree.” In the
second place it is urged that mortgagee rights are not
evacuee property within the meaning of section 2 (f)
and therefore the sale of these rights is not prohibit-
ed by any provisions of the Act. In the third place
it is urged that section 17 contravenes the provisions
of Article 19 (f) and Article 31 of the Constitution

The present section 17 as it stands after the en-
actment of Central Act XXII of 1951, is as follows :—

“17. Exemption of evacuee property from pro-
cesses of Court, etc. (1) Save as other-
wise expressly provided in this Act, no
evacuee property which has vested or is
deemed to have vested in the Custodian
under the provisions of this Act shall, so
long as it remains so vested, be liable to be
proceeded against in any manner whatso-
ever in execution of any decree or order of
any court or other authority, and any
attachment or injunction or order for the
appointment of a receiver in respect of
any such property subsisting on the com-
mencement of the Administration of
Evacuee Property {( Amendment) Act, 1951,
shall cease to have effect on such com-
mencemen$ and shall be deemed to be void.

(2) Where, after the first day of March 1947,
any evacuee property which has vested in
the Custodian or is deemed to have vested
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K}u;l;- J.
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in the Custodian under the provisions of
this Act has been sold in execution of any
decree or order of any court or other autho-
rity, the sale shall be set aside if an appli-
cation in that behalf has been made by the
Custodian to such court or authority on or
before the 17th day of October 1950.”

The relevant words are *liable to be proceeded
against in any manner whatsoever in execution of
any decree or order of any court.” It is contended
that the sale-of mortgaged property in execution of a
mortgage decree is really not a sale “ in execution ”
of a decree because the decree itself orders the sale
of the mortgaged property. The executing Court
cannot go behind the decree, it cannot question the
validity or otherwise of the decree nor can it on any
ground whatsoever fail to comply with the direction
contained in the decree. The sale must automati-
cally take place on a mortgage decree for the sale is
ordered by the decree. It cannot therefore he said
(so runs the argument) that the sale is in execution
of a decree. ‘' In execution” really means that the
executing Court passes a distinct and independent
order directing sale. The executing Court has some
discretion in the matter and may refuse to order sale
and only in such cases can il be said that the sale is
in execution of a decree. In cases where the execut-
ing Court has no diseretion and is obliged to sell the
property the sale is not strictly speaking in execu-.
tion of the decree. This somewhat narrow interpre-
tation of the expression “in execution of ” may seem

-somewhat irrational, but it is contended that inter-

pretation has been accepted and recognized in a
number of cases arising under section 60 of the Civi}
Procedure Code and section 16 of the Punjab Aliena-
tion of Land Act. Counsel cited before us cases in
support of their contention. With regard to see~
tion 60 of the Civil Procedure Code there are twe
important cases Bhola Nath v. Mst. Kishori (1), and

4 (1) LLR. 34 All. 25,

(R,
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Chittar Mal v. Mst. Ram Devi (1). Section 60 of the Sheikh, Mohd

Civil Procedure Code provides, inter alia, that the v,
7 Thuuse helonging to an agriculturist and occupied by Sardar Thakar
- hi.- ~ shall not be iable to such attachment or sale ”. Singh, etc,
This phrase has been interpreted to mean that where Khosla g
¢ there has been a voluntary mortgage by the agri- :

culrurist of his residential house the sale of the house
ca.. be ordered by the executing Court in pursuance
of s mortgage decree. In the Lahore case Young, C.J.,
observed—

A
1

“ Qection 60 enacts that houses and other
buildings belonging to an agriculturist
and occupied by him shall not be liable to
attachment or sale. This is a prohibition
against forcible attachment or sale.
There i+ nothing in this enactment to pre-
vent an agriculturist voluntarily selling or
otherwise alienating his house. Where an
agriculturist voluntarily agrees to mort-

- gage his house, it appears to us, this sec-

tion does not apply. Inevitably it follows

from the mortgage of a house that the
house is liable to sale in certain eventu-
alities. The voluntary nature of the mort-
gage must imply an agreement that the
house may be sold under certain condi-
tions. Therefore where an agriculturist
mortgages his house he waives the privi-
lege given to him by this section of the

i' code.”

It will be at once apparent that this reasoning can-
not apply to the provisions of section 17 of the Act
under consideration, for here, there is no question of a
person having voluntarily mortgaged his property and
therefore accepted the consequence of its being put
sale in execution of the mortgage decree. The

-

A.LR. 1935 Lak. 164,
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.Sheikh  Mohd object of evacuee property law is not to give protec-

Din

tion to the judgment-debtor; its object is the pre-

Sardar'b;l‘hakar servation and administration of evacuee property

Singh, ete,

Khosla J.

and this is so, irrespective of the fact whether the
property is under mortgage or not. The evacuee
legislation is directed to the property and not to the
individual. I shall have occasion to say more on this
matfer presently, but here it is sufficient to say that
the reasoning applied by Young, C.J., will not hold
good in the case of section 17. In the Allahabad case
two Judges out of three fook the view that section 60
was intended to apply only to simple money decrees.
Banerji, J., took a different view and expressed the
opinion that—

“‘The Legislature clearly intended that no
court should sell a house belonging to and
occupied by an agriculturist provided that
the house is of the description mentioned
in clause (c¢) of the proviso 1o section 6,
Code of Civil Procedure, and it makes no
difference in the powers of the Court,
whether that house was mortgaged by the
agriculturist for his debt or was not =0
mortgaged. ”

The cases arising out of scction 16 of the Punjab
Alienation of Land Act proceed on somewhat sirnilar
re asoning. The most recent of these cases is Full
Bench decision of this Court in Pirji Safdar Al v, The
Ideal Bank, Ltd.. (1). Almost the entire case la'r :a
the subiect was considered by the Hon'ble Judges in
this case and Mahajan. J, who delivered the r-aia
judgment, ohserved—

-flr\

“ Section 16 wes ot f tanded e apane o
cxecuting Court to question the validi..
of the decrece dirrines execution proceed
If the decree r.ntravened the provisic  «f
the Punjab Aenation of Land A¢
Legislature had provided ample re

(1) ALR. 18490 EP. 84,

o




wYoL. V] INDIAN LAW REPORTS ; 555

under section 21-A for that. This section Sheikh Mohd
was meant to have application only to Din
those cases where the contravention of the

Sardar Thakar

> Punjab Alienation of Land Act was going Singh, ete.,

h /

to be committed for the first time by reason _—
of any order of the execution Court or Khosla J.
during the execution proceedings. It is
not therefore right to hold in spite of these
remedies the Legislature intended that the
executing Court should ighore a decree,
which contravenes the provisions of the
Punjab Alienation of Land Act in spite of
the fact that neither the Deputy Commis-
sioner nor the judgment-debtor has taken
advantage of the remedies that existed to
cure the defect contained in the decree.
What the Legislature intended by enacting
section 16 was that wherever property had
to be sold by the order of the executing
Court and that can only happen in cases of
money decrees then the executing Court
will not order sale of any land belonging
to an agriculturist and will not actually
sell it, while in the case of mortgage decrees
ordering sale of the property belonging to
agriculturist—judgment-debtor the Legis-
lature intended that the maiter should be
dealt with at the suit stage and any con-
travention of the Act by the Court passing
the decree should be corrected by the
remedies nrovided in the Act or in the
general law.”

Here again the reasoning cannot apply to sec-
‘ion 17, Evanuee property law is intended to deal
vrith the peculiar ¢ircumestances out of which the vervy
»ntinn of evacuee pro-ortv arcse.  No -juestion of the
vulidity of the mortgage itself can arise. In all cases
the mortgages were effected before the partition of
India and therefore before the property was evactiee
property. At that time the owner was under no dis-

~., abilitv to effect a mortgage such as an agriculturist
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Sheikh Mohd under the Punjab Alienation of Land Act. On the

Din »~

basis of a perfectly good morigage a mortgage decree

Sardarv;l‘hakar could be passed, but after the 15th of August 1947, it
Singh, ete., became necessary to make some provision for the

——

Khosla J.

proteciion of the property ot those persons who were
compelled to leave India and the Legislature, inter-
alia, provided that such property could not be sold
in execution of a decree and it is clear that the Legis-
lature did not intend to make any distinction between
money decrees or mortgage decrees, for the object
was nol as I have said before to protect the rights or
give any special privilege to the owner but to protect
the property itself in respect of which the Custodian
was a kind of trustee. There is no provision similar
o section 21-A and indeed there could not be and
the only way in which the evacuee property could be
kept intact was to save it from being * proceeded
against in any manner whatever” by the executing
Court or by any other authority. It is interesting to
trace the history of the provisions of section 17,
The first enactment dealing with evacuee property
was the East Punjab Evacuee Ordinance IV of 1947.
This Ordinance did not contain.any provision regard-
ing the attachment and sale of evacuee property.
Thnen came the East Puniab Act XIV of 1947. Sec-
{ion 8 of this Act provided :-—-

“ All property which vests in the Custodian
shall be exempt from attachment, dis-
tress or sale in execution of the decree of
a Civil or Revenue Court or in pursuance
of the order of any other authority.”

Section 15 of the East Punjab Ordinance IX of
1949, promulgated on the 10th of Julv 1949, similar-
ly provided ;—

d “No property which has vested in the Cus-
- todian shall be liable to attachment,
i distress or sale in execution of a decree
e or order of a Court or any other autho-
g rity, and no injunction in respect of any
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such property shall be granted by any Sheml})_ Mobd
Court or other authority.” m

v.
The subsequent legislation was entirely by the Saéﬂizarggg :.u.

Cenual Government and Central Ordinance XII o
1949, contains section 15 which provided :— Khosta J.

“Qave as otherwise expressly provided in this
Ordinance, no property which has vested
in the Custodian shall be liable to attach-
ment, distress or sale in execution of a
decree or ordér of a.Court or any other
authority * * * * *".

Then came Central Ordinance XXVII of 1949 and
section 17 of that Ordinance was in the same terms as
section 15 of Ordinance XII of 1949, and finally came
Central Act XXXI of 1950 which was later amended
by Act XXII of 1951 and section 17 of this Act deal-
ing with this matter was in slightly different terms. I
have already quoted this section in the earlier part
of this judgment and it will be remembered that
instead of saying that “ evacuee property shail not be
liable to attachment, distress or sale in execution of
an order of a Court " the new phraseology was intend-
ed to afford complete protection to evacuee property
and words “ liable to be proceeded against in aq any
manner whatsoever " were used.

From what I have said above it is clear that the
purpose of the evacuee legislation from the very
beginning was to keep evacuee property intact and
safe from any orders of a Court or other authority.
The wording was gradually altered so as to make it
more and more comprehensive. Even the appointment
of a receiver is prohibited by section 17 as it finally
stands. With regard to the purposes of evacuee
legislation I may with advantage quote a passage
from a recent decision of the Bombay High Court.
Chagla, C.J., observed in Abdul Majid Haji Mohamed
v. P. R. Nayak (1) :—

“ Now looking to the various provisions of this
Act, it is clear that the object and purpose

(1) ALR. 1951 Bom. 440 at p. 444.
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of the-Legislature in enacting this Ordi-
nance (XXVII of 1949) was to deal with
the custody, management and adminisire.-
tion of evacuee property. The evacuee
was to be prevented from exercising any
rights as an owner in respect of his pro-
perty, and the property was to vest in the
Custodian. But the property was nqt ‘to
vest in him as an owner with the right of
an owner; it was to vest in him for the
purposes.of the Ordinance; his powers
and rights were confined to the provisions
contained in the Ordinance itself. A
further significant feature of the Ordi-
nance that has to be noticed is that the
Ordinance did not provide for " the ulti-
mate destination of the property which
was taken away from the evacuee and
vested in the Custodian.”

Rajamanrpar, C.J., made similar ohservations in
M. B Namazi v. Deputy Custodian of Ewvacuee pro-
perty, Madras (1).

In my view the expression " liable to be proceed-
ed against In any manner whatsoever in execution of
any decree or order of any court ” is much wider jn its
scope than the expression * liable to attachment and
sale in execution of a decree.” If the latier expres-
sion is held not to cover the case of a mortgage decrve
it cannot be said that the phraseology of section 17
also excludes a mortgage decree. It seems to me
from the whole tenure of the evacuee admirmstration
legislation that all kinds of sales whether they are
ordered for the first time in execution proceedings
or take place in pursuance of a direction contained in
the decree itself are prohibited by section 17. The
reasonings upon which the decisions relating to sec-
tion 60 of the Civil Procedure Code and section 16 of
the Punjab Alienation of Land Act are based are

i (1) AIR. 1851 Mad. 930. -

e
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really irrelevant when interpreting section 17 and I Sheikh Mohd

am therefore of the view that section 17 clearly bars Din

the sale of mortgaged property in execution of a Sardarli'h LAy

decree despite the fact that the decree itself contains Singh, etc.,

a direction for the sale of the property. —_—

Khosla J. |

The next point to consider is whether morigagee

rights not being rights which belong to an evacuee

-can be deemed to be evacuee property. This argu-

ment really makes no difference to the case because

it was the whole property which was ordered. to be

sold and not only the mortgagee rights therein. But

the definition of evacuee property given in section 2

in my view covers property which is under mort-

gage for section 2 (f) defines evacuee property as

“any property in which an evacuee has any right or

interest ” and it is clear that the evacuee only has a

right in mortgaged property even if this right is

deemed to be confined to the equity of redemption.

Mortgaged property is therefore clearly evacuee pro-

perty and its sale is prohibited by section 17.

Lastly there is the objection with regard to section
17 being ultra vires the Article 19 (f) and Article 31 of
the Constitution. This matter was considered by the e
Madras and Bombay High Courts in the two cases re-
ferred to above—A.LR. 1951 Mad. 930 and A.LE. 1951
Bom. 440, It cannot be said that section 17 imposes
any restrictions upon the right of any citizen to hold
property and these restrictions are in any case reasona-
ble and in the interest of the general public. It is
scarcely necessary for me to dilate on this matter
further and it is sufficient to draw atttention to the
reasons given in the iwo decisions of the Bombay
and Madras High Courts, respectively.

There is one other point which arises in Civil
Revision No. 304 of 1951. 1In this case the property
‘was sold and purchased and the Custodian’s objections
were dismissed. The Custodian moved this Court on
the revision side and a preliminary. objection was
taken that no revision was competent because the
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orcer under revision was an order passed under sec-
tion 47 of the Civil Procedure Code and the Cus-
todian could have appealed against it.. It is conced-
ed that no appeal lies to this Court and if an appeal
Les at all it lay to the Court of the District Judge.
Section 115 gives an aggrieved party the right to lie
a petition for revision 10 the High Court in a case
where no appeal lies thereto. This means that if the
order by which a party is aggrieved is not appealable
to the High Court he can file a petition for its revision.
This question arose and was considered in & number
of cases and it was held in A L R. 1938 All. 6
that where an order was appealable to the District
Court the aggrieved party could nevertheless move
the High Court on the revision side and a similar view
was expressed in Daw Min Baw v. A. V. P. L. N.
Chettyar Firm and another (1), Gobardhan Dass v.
Dau Dayal (2) and Tipan Prashad Singh and others
v. Secretary of State (3). As the order under revi-
sion is not appealable to this Court a revision lies,

On these findings the matters before us will be

disposed of as follows :—
L. P A. No. 45 of 1950 is allowed. As a conse-
quence of this the sale will be set aside and the Cus-

todian will take possession of the property. There-

will be no order as to costs.

E. F. A. No. 19 of 1951. In this case the appeal
was against an order directing sale and this order
will be set aside. The Custodian will take charge of
the mortgaged property. There will be no order as

{o costs.

E.F. A No. 381 of 1951. This is an appeal by the
Custodian against an order directing the sale of the
property. The order will be set aside and the exe-
cution application will be kept pending to enable the
decree-holder to take such further steps for the rea-

lization of his decretal amount as he is advised to- . -

take. There will be no order as to costs.

R.1
.R. 54 ALl 573
R

[

‘R, 1035 Pat. 86, S
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Civil Revision No. 304/51. In this case the pro- Sheixs Mohd
perty was sold and purchased by an auction-purchaser D,?"
- 7 and the objections of the Custodian were rejected. g, dar Thakar
> The revision petition will be allowed and the sale will Sir.gh, ete,
be set aside. The Custodian will take possession of < -
P the property. There will be no order as to costs. Khosla J.
E. F. A No. 109 of 1950. In this case the pro-
perty was ordered to be sold and the Custodian’s ob-
jections were dismissed. The appeal by the
Custodian will be allowed and the Custodian will

_a take possession of the property. There will be no
order as to costs.

E. F. A Nos 105 and 58 of 1951. Both these ap-
peals arise out of the same order, E. F. A. No. 58 is
by the evacuee and E. F. A. No. 105 is by the Cus-
todian. In both these cases there is a prayer by the
auction-purchasers Jagjit Singh and Daulat Ram that
they should be made parties. The appeals are direct-
ed against an order of the executing Court directing

- < the sale of the mortgaged property. Subsequently
the sale did take place and the property was pur-
chased by Jagjit Singh and Daulat Ram but inasmuch
as the appeal relates to an order prior to the sale the
auction-purchasers are not necessary parties. We
have, however, heard Mr Igbal Singh in support
of the auction-purchasers’ case and have taken into

- consideration whatever he had to urge. The ap-
plications to be brought on record are dismissed but

the appeals of the Custodian and the evacuee are
allowed. The order directing sale is set aside and as

a consequence of this the sale will also be set aside.

There will be no order as to costs,

~

, E. F. A. No. 101 of 1951. In this case in execu-
' tion of a money decree the property of an evacuee
l was sought o be sold. The execrting Court ordered
-attachment of the property. The order of attachment

will be set aside but there will be no order as to costs,

S E. F. A No. 115 of 1951, 1In this case also execu-
tion followed upon a money decree. The executing
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Sbeikh  Mohd Court ordered the attachment of evacuee property.

Bin . This order is liable to be set aside and will be set aside.

Sar darv;l‘haka " Thf; appeal is allowed but there will be no order as to
Singh, etc., COSts.

Khosia J. Harnam Singh, J. [ agree.




