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A.  Letters Patent, 1919 - Cl. X - Service Law - Common
Cadre Rules - Punjab State Cooperative Financing Institution Service
(Common Cadre) Rules 1970-71 - RL 1.3(k) and Rule 2(c) - Payment
of Gratuity Act 1972 - 8. 2 (s) & 4(5) - Dispute over short payment
of gratuity - What constitutes last drawn salary for the purpose of
payment of gratuity and whether house rent allowance and medical
allowance ave to be included or not - Held that salary means basic
monthly pay inclusive of any other emoluments treated as pay as
remunerations and emoluments not defined literal meaning to be
taken into account.

Ileld, that the definition of 'pay’ or 'salary’ under the Common
Cadre Rulcs, the learned Single Judge opined that the pay would include
salary as well as other remunerations drawn as salary. Since Rule 1.3(k)
stipulates that salary means the basic monthly pay inclusive of any other
emoluments treated as pay", not only the basic pay but other emoluments
which arc draw as salary are to be treated as pay. Since terms 'emoluments’
and 'remuncrations’ arc not defined under thc Common Cadre Rules, the
learmned Single Judge deemed it fair to look for the literal meaning of these
terms, i.c. the dictionary meaning, which is the yardstick to be adopted as
held by the Supreme Court in case Gestetner Duplicators Pvt. Ltd. Vs.
Commissioner of Income-tax, West Bengal, (1979) 2 SCC 354, Director
Central Plantation Crops Research Institute, Kesaragod and others Vs.
M.Purushothaman and other, AIR 1994 Supreme Court 2541 as well as
State Bank of India and others Vs. K.P.Subbaiah and others, 2003 (11)

Supreme Court Cases 646 and few other judgments.
(Para 14)
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B.  Common Cadre Rules contain provisions for payment of
gratuity - Appellant-Bank cannot give benefit to employees under
these Rules and take away the same by resorting to provisions under
the Act - Intention of Bank determinative factor - Whether Act and
Rules can co-exist.

Jeld, that in the first instance, we would like to emphasize that it
is the appellant bank itself which has framed Common Cadre Rules. Appendix-
V thercof contains the provisions for payment of gratuity. Thus thesc rules
which are specifically made applicable to Common Cadre Employces
govern the scrvice conditions qua gratuity and afier all, these Rules are not
madc o be ignored. The appellant bank cannot give the bencefit to the
emptloycces under these Rules in so far as payment of gratuity is concerned
by onc hand and secks to take away the samc by another hand taking
pretext of the provisions contained in the Payment of Gratuity Act. The bank
at the time of framing of thesc Rules was well aware of the provisions
contained in the Gratuity Act. Obviously, the definition of 'wages' under the
Gratuity Act, was known to the bank, which excludes such allowances from
the definition of 'wages'. Notwithstanding the same and with open cyes the
appcllant bank chosen to give different definition to the terms 'salary' and
'pay’. It would mean that the intention of the bank whilc framing thesc Ruics
was to givc gratuity to common cadre employces whilc determining the
salary/pay which was payable under these Rules. If it is not turned out that
the benefit under the Common Cadre Rules which is sccured by the
cmployces covered by these Rules is better and more beneficial, the bank
cannot tum around to say that it would give thc employces less gratuity as
per the Gratuity Act.

(Para 21)
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(1) Theappellant in all these appeals s the Punjab State Cooperative
Bank Ltd. Chandigarh. These appeals arisc out of the writ petitions filed
by the respondents who were the petitioners in 13 writ petitions filed by
them. Those writ petitions were taken up together along with Regular
Second Appeal No. 69 of 2005 titled as *The Managing Director, Punjab
State Cooperative Bank Ltd. Chandigarh Versus Manjit Singh Sodhi and
others’. The lcarned Single Judge dismissed the Regular Second Appeal
of the appellant bank and benefit of that judgment was extended to the
petitioners in other 13 writ petitions of the employecs. Certain writ petitions
which were filed by the appeilant bank were also dismissed alongwith the
Regular Second Appeal.

(2) All these cases were disposed of by the learned Single Judge
vide common judgment dated 28.01.2010. In so far as judgment in Regular
Second Appeal No. 69 of 2005 is concerned, as there is no further intra-
court appcal (and infact there is no further appeal under the Code of Civil
Procedurc) the bank had filed the Special Leave Petition No. 25631 of
2010 before the Supreme Court. In this Special Leave Pctition, orders
dated 27.07.2012 were passed by the Apex Court declining to interfere
with the judgment of the learned Single Judge because of the reason that
the decree passed by the Addl. Civil Judge (Senior Division), Sangrur as
modified by the High Court vide impugned judgment had been satisfied by
the bank making the payments to the sole contesting respondents. H owever,
while dismissing the Special Leave Petition, the Supreme Court also clarified
that in so far as the present appeals are concerned, they will have to be
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considered on their on-merits. In view of the aforesaid. thesc appealswere
set-down for (inal hearing and we have heard leared counsel forthe partics
at length. '

(3) Thesc appeals can be pul nto two categorics. Letters
PatentAppeals No. 878, 880, 881, 882, 885 amd 886 fall in first category.
Civil Writ Petition Nos. 13967, 13974, 13978 and 13979 of 2010 and
21556 of 2011 arc also taken up along with the same as the same also
[all in this catcgory. Other appeals, namely, Letiers PatentAppcals No. 876,
877. 879. 883. 884 and 887 of 2010 fall in second category.

(4) Belore we take up all these appeals, it would be better o
consider the circumstances leading to filing of Regular Sccond Appcal
No. 69 02005, the issuc involved therein and the decision of thelcarmed
Single Judge. That was a case where an cmployce of theappellant bank
had filed a civil suit bearing No. 22/3/2/2000 litled as Manjit Singh Sodhi
and others Versus The Managing Dircctor, Punjab Statc Cooperative Bank
Ltd. Chandigarh before the Civil Court for grant of payment of gratuity. He
had claimed that he was entitied to gratuity cqual to 22 months of'salary
amounting to Rs. 2,56,014/- on thc basis of the pay and emoluments he
was drawing but he had been only paid a sum of Rs. 2,05,384/-. He thus
prayed for releasc of short payment of * 50,1 30/- alongwith 18% intcrest
per annum. [is submission was that as per the Last Pay Certificate (LPC)
issued to him, his basic pay was Rs. 5100/-, medical allowance
Rs. 125/-. deamcss allowance Rs. 5202/-, interim relicl Rs. 710/-
and housc rent altowance Rs. 2500/-, thus making a total salary of
Rs. 11.637/- along with perks. He wanted gratuity to be calculated on this
last pay.

(5) The appellant bank contested the said suit and in the written
statement delence taken was that the said employee was entitled to the
gratuity for the service rendered which was 31 years 11 months and 25
days and not 32 years as alleged by the plainti[T. According to the appellant
hank. the plaintiff was entitled to gratuity of 21 months of service and not
22 months as claimed by him. It was also plcaded that the gratuity was
10 be caleulated only on the basic pay plus dearness allowance and interm
relief but house rent and medical allowance were not to be caleulated as
part of salary for calculating the gratuity.
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(6) We arc cschewing the discussion in so far as question of
payment of gratuity of 21 months or 22 months is concerned as that was
on the facts of that suit relating to that employee only. The entireissuc in
the present appeals 1s as to what would constitute last drawn salary for the
purpose of payment of gratuity and whether Housc Rent Allowance and
medical allowance arc to be included or not. The trial Court decided the
issues in favour of the plaintiff and decreed the suitrgjecting the contention
of the appcllant bank on the ground that the gratuity was payable as per
the Common Cadrc Rules where salary was defined to include ali other
remuncrations drawn as salary. The appellant bank filed appeal which was
dismisscd by the FirstAppellate Court upholding the judgment of the trial
Court. The learncd Single Judge in the aforesaid R.S.A. No. 69 of 2005
upheld the judgments of the Courts below. The only modification which was
madc was that the interest of 18% per annum granted by the Courts below’
was reducced to 8% per annum from the date the amount became due till
the datc of payment.

(7) Before the Iearned Single Judge the plea raised by the appellant
bank was that while considering the definition of *wages’ as per the Punjab
State Cooperative Financing Institution Scrvice (Common Cadre), Rules,
1970-71 (for short “Common Cadre Rules”) the Courts below had failed
to take into consideration the definition of wages as provided under the
Payment of GratuityAct, 1972 (for short ‘the Gratuity Act”) which specifically
cxcludes bonus, commission, house rent allowance and over time wages
and any other allowances.

(8) Before we proceed further to discuss the judgment of the
learned Single Judge, it would be apposite to take note of definition of
‘wages’ as per the Common Cadre Rules of the appellant bank and the
term as defined undcer the Gratuity Act.

Section 2(s) of the Payment of Gratuity Act, 1972 gives the definition
of wages which reads as under:-

“2(s) "wages" means all emoluments which are earned by an
employee while on duty or on leave in accordance with the terms
and conditions of his employment and which are paid or are
payable to him in cash and includes dearness allowance but
does not include any bonus, commission, house rent allowance,
overtime wages and any other allowance.”
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(9) On the other hand, the appeliant bank has framed Common
Cadre Rules. Rule 2 (C) of the Coimmon Cadre Rules states that pay was
held to mean “average salary inclusive ofother remuncration drawn insalary
during the last 12 months™. Rule 1.3(k) defincs salary as “salary mcans the
basic monthly pay inclusive of any other emoluments treated as pay™. From
the aforesaid definition, it is clcar thatif onc is to go by the definition of
wages contained in the Gratuity Act, then house rent and medical allowances
or other allowances would not be included. The only allowances which arc
part of wages and specifically included are Dcamess AHowance and interim
relicfs. However, if the definitions of ‘pay’ and ‘salary’ arc to be taken
from Common Cadre Rules, it includes not only the basic monthly pay but
“any other cmoluments trcated as pay”.

(10) In this backdrop, two aspects arosc for consideration, namely:-

(iywhether the definition of ‘wages’ under the Gratuity Act was to be
taken into consideration while paying gratuity to the cmployecs or it
was the Common Cadre Rule and particularly Annexurc P-5 which
specifically provides Rules ‘for payment of gratuity” arc applicablc?.

(i1) In casec Common Cadre Rulcs are applicable, whether housc
rent allowance and medical allowances arc (o be treated as part of
‘pay’?

(11) In so far as first issuc is concerned, the argument of the
appellant bank before the learned Single Judge was that in view of Section
14 of the Gratuity Act, the provisions of thisAct have an overriding cffect,
notwithstanding anything contained inconsistent therewith in any enactment.
any other act or any instrument.

(12) That be so, however, Sub Scction (5) of Scction 4 of the
Gratuity Act provides that “‘nothing in this Scction shall affect theright of
an employec to reccive better terms of gratuity under any award or agreement
or contract with the cmployer”. In order to escape from the rigor of this
exceplion, the appellant bank contended that Common Cadre Rules being
statutory Rules cannot be termed as an award, agreement or contract and
itis only better terms under any award, agreement or contract which were
projected. This contention, however, has not been aceepted by the learned
Single Judge giving reason that the Gratuity Act is a beneficial legislation
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primarily aimed at protecting the rights of the employces and was to lay
down minimum standard of payment and therefore, it could not be said to
mean that if there arc better terms agreed to by the employer under any
other instrument, lesser beneficial terms contained in the Gratuity Act would
prevail than those terms. As per the lcarned Single Judge, it is more
beneficial enactment which has to prevail and therefore, Scction 4(5) ofthe
Gratuity Act would apply to other enactment or Rulcs or statutes as weli
when such enactment, Rulces or statutes provide for better payment of
gratuity than the one contained under the Gratuity Act.

(13) Discussing the second issue, namely, the definition of *pay’ or
‘salary” under the Common Cadre Rules, the lcarned Single J udge opined
that the pay would includc salary as well as other remunerations drawn as
salary. Sincc Rule 1.3(k) stipulates that salary mcans the basic monthly pay
inclusive of any other emoluments treated as pay”, not onty the basic pay
but other emoluments which are drawn as salary arc to be treated as pay.
Since terms ‘cmoluments’ and ‘remunerations’ arc not defined under the
Common Cadre Rules, the learned Single Judge dcemed it fair to look for
the literal meaning of these terms, i.¢. the dictionary meaning, which is the
yardstick to be adopted as held by the Supreme Court in case Gestetner
Duplicators Pvt. Ltd. versus Commissioner of Income-tax, West
Bengal (1), Director Central Plantation Crops Research Institute,
Kesaragod and othersversus M. Purushothaman and other (2), as well
as State Bank of India and others versus K.PSubbaiah and others
(3), and fcw other judgments. Relevant discussion in this behalf proceeds
as under:-
“The dictionary meaning of the term "emolument’ is profit arising
from employment, such as salary or fee advantage. In a way, the
term is defined as an advantage arising out of employment. Apart
from salary, house rent allowance and medical allowance are payable
as advantage to an employee. This is paid on monthly basis. If we
sce the meaning of term “remuneration’, it would mean to compense;
to pay for services rendered; reward; pay. It can not be said that
house rent allowance or medical allowance is not being paid on

(1) (1979)2 SCC 354
(2) AIR 1994 SC 2541
(3) (2003) 11 SCC 646
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account ol service rendered or that it is not to recompensc for the
services rendered. In this background, it would be difficult to say
that these remuncrations or cmoluments would not be part of salary
as delined under the Common Cadre Rules.”™

(14) We would like to point out at the out sct that the arguments

beforc us advanced by Mr. H.S.Sidhu, lcarned counscl appearing for the
appellant bank were on the same lines. In nut-shell he bracketed his legal
submissions as under:-

(i) Graiuity Act is complete Code. Inconsisiency therewith would
include provisions whether more or less heneficial.

Beneficial provisions will apply only if covered under the
exceptions under Section 4(5) and Section 3.

It is settled law that inconsistency will be inferred ina casc where
the legislation cvinces intention to cover theentire ficld. (AIR 1994
SC 1284, 1990(2) SCC 562 and 2001(4) SCC 104.

(ii} Section 4(5) of the Payment of Gratuity Act only saves better
terms payable under awards, agreements or coniracts and does
not save betier terms under any statute or rule which are to be
saved by a notification under Section 5 of the Act.

It is submitted that Section 4(5) of the Act would not be applicable
in the present case as the Common Cadre Rules being statutory
are not comprehended within the terms ‘award of agreement or
coniract'. It is submitted that the terms award, agreement and
contract have a efinite legal connotation and do not and cannot
include statutory rules. The provisions of Section 4(5) of the Act
have been interpreted in'The workmen of Mctro Theatre Ltd.,
Bombay Vs. M/s Metro Theatre Ltd., Bombay, AIR 1981
Supreme Court 1685, as being limited to awards, agreements or
contracis as existing better terms are intended to be covered by
a notification under Section 5 of the Gratuity Act.

(iii) Betier terms under existing statutory provisions or Rules
are 1o be saved by exemption notification under Section 5 of the
Pavment of Gratuity Act. (Municipal Corporation of Delhi Vs,
Dharam Parkash Sharma 1998(7) SCC 221 and Allahabad Bank
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Vs. All India Allahabad Bank Retired Employees Association
201002) SCC 44.

(15) Questioning the reasoning given by the lcamed Single Judge
in the impugned judgment, he made the following submissions:-

(a) That in view of clear language of Section 4(5) of the Gratuity
Act excluding more beneficial provisions only in the form of
award or agreement or contract, the learned Single Judge was
wrong in holding that it would include rules or enactment as
well. According to Mr. Sidhu, by adding Rules and enactments
also, the learned Single Judge ventured into the arena of judicial
legislation which course was not permissible and this even
rendered the provisions of Section 5 of the Gratuity Act
redundant. I e referred to the following judgments in this behalf:-

(i) .Uniquc ButyleTube Industries(P) Ltd. versus U.P, Financial
Corporation (2003} 2 SCC 455, and

(11) Institute of Chartercd Accountants of India versus Pricc
Walterhouse 1997(6) SCC312.

(b) That obiter observations made in EID Parry(l) Ltd. case
(supra) and Sham Dulari’s case (supra) were referred 1o and
relied upon ignoring the binding raiio in Metro Theater 1id.
case (supra) and Dharam Parkash Sharma s case (supra), which
clearly held that Gratuity Act was a complete code in itself.

(¢) That even otherwise the learned Single Judge wrongly held
that house rent allowance and medical allowance are to be
included in the term pay for calculating gratuity. In this behalf
he argued that the key words in the definitions of pay and salary
in the Common Cadre Rules are ‘remuneration drawn as salary’
and ‘emoluments treated as pay'. The rules do not envisage that
every remuneration or emolument is to be treated as pay. It is in
this context that a reference to the definitions of pay in the
Fundamental Rules and in the Civil Services Rules was pertinent
and relevant and would be decisive. In Dircctor Central
Plantation Crops Rescarch Institute, Kesaragod and others
versus M., Purushothaman and others AIR 1994 Supreme Court
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2541, the Apex Court interpreted the term ‘pay " under

fundamental rules. In State Bank of India and others versus

K.P.Subbaiah and others 2003(11) Supreme Court Cascs 646,
the meaning of ‘pay’ in the context ofscrvice jurisprudence has been
cxplained. In Union of India versus Justice S.S.Sandhawalia
(Retd.) AIR 1994 SC 1377 it has been held that while compuling
the cash equivalent of leave encashment, the house rent allowance
and city compensatory allowance arelgbe cxcluded.

(d) That on principle also, the housc rent allowancc andmedical
allowance cannot be treated as a part ol salary, because house rent
is only to compensate for inability o provide for the housing
accommodation and moreover it varies from place to place. Medical
allowance is also varicd from time to time as per the policy and some
times a fixed medical allowance and some times the actual cost is
reimbursed for treatment. He further submitted thatincluding these
two items in the total for calculating the gratuity is on principle bad
and not sustainable besides it will result in discrimination between
employees of thesame rank posted in different places. The house
rent allowance varies from 10% to 20% depending on the
classification of cities as *A’or ‘B’ or ‘C’ Class, It is further submitted
that neither in the Central Civil Services Rules nor in the Punjab Civil
Services Rules, thescallowances are included in the term pay for the
purposcs of calculating gratuity.

(c) That the impugned judgment would resultin discrimination
between Common Cadre and Non-Common Cadre Employees. In
this behalf, he submitted that the employcesof the appellant bank fall
in two major categories, one forming part of the Common Cadrc
who are govermned by the Punjab Statc Cooperative Financing
Institutions Service (Common Cadre) Rules, 1970 and the other
who do not constitute the Common Cadre. In the Common Cadre
Rules. there are provisions in Chapter V of Punjab State Cooperative
Financing Institutions Service (Common Cadre) Rules, 1970 relating
to payment of gratuity but therearc no provisions relating to payment
of gratuity in the Punjab State Cooperative FFinancing Institutions
Services Rules, 1958 which govern the non-commeon cadre
employees in the Cooperative Financing Institutions and gratuity to
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them is being paid as per the Payment of Gratuity Act, 1972.
Employees’ upto the rank of Assistant Manager are known as Non
Common Cadre Employecs and their service conditions arc governed
by the 1958 Rules and employeces from the post of Manager and
above are Common Cadre Employecs and their service conditions
arc governed by Common Cadre Rules, 1970,

(16) L.carned counsel for the respondents countered the aforesaid
submissions by primarily relying upon the reasons given by the learned Single
Judge in the impugned judgment. In nut-shell, it was argued that:-

(1) Firstly, Sub Section 5 of Section 4 of the Gratuity Act saves
the right of an employee to receive beiter terms of gratuity under
any award or agreement or contract with the emplover. It is not
disputed that the Common Cadre Rules provide for better terms
of gratuity as compared to the provisions of the Payment of
Gratuity Act, 1972 and therefore, sub section 5 of Section 4 of
the Gratuity Act saves the common cadre employees.

(it} Secondly, Section 14 of the Gratuity Act does not give the
Act absolute over-riding effect to the provisions of the Act. The
provisions of the Gratuity Act would over-ride only if the
provisions of the Act, instrument or coniract are inconsisient
with the pmvisi(ms of the Payment of Gratuity Act. The word
‘inconsistent’ qualifies the over-riding effect given to the Gratuity
Act.

(iii) Thirdly, Section 5 of the Gratuity act deals with the powers
of an appropriate government to grant exemption from
applicability of the Act in case the provisions of the Act apply.
Section 4(5) of the Gratuity Act provides that if beiter terms of
gratuily are payable through any agreement, contract or award,
the provisions of the Payment of Gratuity Act would not apply.
Therefore, Section 5 of the Act has no application. It is alleged
that significant words in Section 5 of the Gratuity Act are ‘any

establishment, factory, mine, oil field, plantation, port, Railway
Station or the shop to which this Gratuity Act applies.
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(iv) F'ourthly, Section 5 deals with the exemption, when the
Gaovernment is of the opinion that there is no need for application
of the Gratuity Act. As far as payment of gratuity under any
other enactment, award, agreement or conlraci would be
governed by sub section 5 of Section 4 and not by Section 5 of
the Gratuity Act.

(17) In so far as inclusion of house rent allowance and medical
allowance in ‘pay’ for the purposc of calculating gratuity is concerned,
lcarned counsel for the respondents referred to the term *salary” asdefined
in Concise Oxford English Dictionary (10th Iidition) as well asCommon
Cadre Rules. It was also pointed out that the appcllant bank has becn
calculating thc amount of gratuity by including not only salarybut other
cmotuments inclusive of house rent allowance and fixed medical allowance
itself, Even the Accountant General, Punjab, while making calculations,
included housc rent allowance as well as the fixedmedical allowance.

(18) Lcamned counsel for the respondents also rclicd upon the
provisions of Sections 15, 16 and 17 of the Incomc’Tax Act, 1961 which
definc and claborate salary, perquisites and profits in licu of salary. It is
argucd that in casc Karamchari Union versus Union of India (4), housc
rent allowance has been held to be part of the salary and in that case the
provisions of the IncomeTax Act and Rules were also discussed. Similarly,
in casc State Bank of India versus K.PSubbaiah and others (5), ‘pay’
has been held to be essentially consideration for the scrvices rendered by
an cmployce and is the remuncration which is payablc to him. In that case
it is further held that remuneration is the recurring payment of serviccs
rendered during the term of employee. Itis further argued by lcamed counscl
for the respondents that the word ‘wages” has been defined in Section 2(1r)
ol the Industrial DisputesAct, 1947 and clausc (i) includes the valuc of
any house accommodation and medical allowance in the term ‘wages’.

(19) We have minutely gonc through the various judgments cited
by learncd counscl for the parties on the basis of which they have made
their respective submissions and have also examined in depth the reasons
given by the learned Single Judge in the impugned judgment. Afler undertaking

(4) (2000)3 SCC 335
(3} (2003) 11 SCC 646




PUNJADB STATLE CO-OPERTATIVE BANK v. AMRIK SINGH WALIA 53
AND ANOTHER (A.K. Sikri, C.J)

this exercisc, we arc of the firm opinion that the impugned judgments give
right perspective of the entire issue and the conclusions drawn by the learned
Singlc Judge do not call for any

ntericrence.

(20) [n the first instance, we would like to emphasize that it is the
appcllant bank itself which has framed Common Cadrc Rulcs. Appendix-
V thercof contains the provisions for payment of gratuity. 'T'hus thesc rulcs
which arc specifically made applicable to Common Cadre Employccs
govern the service conditions qua gratuity and afier all, these Rules arc not
madc to be ignored. The appellant bank cannot give the benefit to the
cmployces under these Rules in so far as payment of gratuity is concerned
by onc hand and sccks to take away the same by another hand taking
pretext of the provisions contained in the Payment of Gratuity Act. The bank
at the time of framing of these Rules was well awarc of the provisions
contained in the GratuityAct. Obviously, the definition of ‘wages’ under the
Gratuity Act, wasknown to the bank, which excludes such allowances from
the definition of “wages’. Notwithstanding the same and with open cyes the
appellantbank chosen to give different definition to the terms “salary’ and
‘pay’. It would mean that the intention of the bank whilc framing these Rules
was to give gratuity to common cadre employcces while determining the
salary/pay which was payable under these Rules. Ifitis not turned out that
the benefit under the Common Cadre Rules which is sccured by the
cmployccs covered by these Rules is better and more bencficial, thebank
cannol turn around 1o say that it would give the employcces less gratuity as
per the Gratuily Act.

(21) We would like to reproducce the following discussion in the
impugned judgment after taking note of the judgment of the Supreme Court
in casc £ID Parry (I) Ltd. versus G Omkar Murthy and others (6), and
that of Allahabad High Court in case Bank of Baroda versus Controlling
Authority under Payment of Gratuity Act and others (7) -

“The ratio which can be culled out from the above obscrvations is
that if the Statc Actis more beneficial than the Central Act, then cven
the argument of repugnancy or otherwisc of the Statc Act would not

(6) (2001)4 SCC 68
(7) 2008 11 SCT 7
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arisc at all. It has been very aptly obscrved that both the enactments
cian co-exist.

In order to wriggle out of this proposition that more bencficial
cnactment has to prevail, the counsel for the appellant contends that
thesc observations were made in the fact situation o that case which
would not apply to the present case. e submits that the Gratuity
Act and the Common Cadre Rules both arc applicable and so the
Gratuity Act would prevail in view of Scction 14 of the Gratuity Act.
While so stating the counsel is missing out a basic point regarding the
ajm, object and purpose of the Gratuity Act and that more beneficial
provisions to prevail, being the objeet of the Iegislation behind the
cnactment.”

(22) In support of this view, learned Single Judge has alsocolleeted

extensively from Supreme Court judgment in case The workmen of Metro
Theatre Ltd., Bombay versus M/s Metro Theatre Ltd., Bombay (8),
AIR 1981 Supreme Court 1683, (though that judgment was cited by the
appellant bank), whercin itis also observed by the Supreme Court that the
Scheme cnvisaged by the GratuityAct sceures the minimumn for the employecs
in that behal fand expressed provisions are found under the Gratuity Act
under which better terms of gratuity, ifalready existing, are not only preserved
but better terms could be conferred on an employce in {uture.

(23) We would also like to reproduce the following paras fromthe

impugned judgment which reflect the mind of the learned Single Judge in
taking the aforcsaid particular view:-

From the above discusion, it is clear that the Gratuity Act is a
heneficial legislation. It is to be construed in favour of the
employees. If would be erroncous to say that one cannot go
hevond ‘he scheme of gratuity contemplated under the Gratuity
Act. As held in DTC Retired Emplovees, Association and others
v. Delhi Transport Corporation and others (2001) 6 S.C.C. 61,
sub-section (5) of Section 4 is an exception to the main Section
under which gratuity is pavable to the emplovee. The employer,
who is more concerned with the industrial peace and betier

(8)

AIR 198] SC 1685
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employer employee relations, can always give benefit to the
employees irrespective of any statutory minimum prescribed
under iaw in respect of such reliefs. In all welfare legislation, the
amount payable to the emplovees or labourers is fixed at
minimum raie and there will not be any prohibition for an
employer to give better per-requisites or amount than what is
Sfixed under law. It is also clear that the Gratuity Act is not
intended to do avway with other retiral benefits already existing
and available to the employees. It is to confer extra bencfits.
This is a social piece of legislation and the Court has to construe
the provision to help in achieving the object of the legislation.
The endevour has to be fo see that the beneficial schemes afready
existing and the scheme of gratuitv under the Gratuity Act co-
exist in a concern.

35, Let us examine this [rom another angle. Perusal of Scetion 14 of

the Gratuity Act would show that what this Scction provides is that
the provision of this Act or any Rutes made under the Act shall have
cllect notwithstanding anything which is inconsistent therewith in any
other cnactiment or any other strument or contract cte. T'he Scction,
thus, lays down that the provisions ol thisAct would prevail in the
casc of nconsistency with another cnactment. The counsel for the
appcllant has not been able to point out any inconsistency between
the provisions of the Gratuity Act and the Common Cadre Rules.
Mecrely because some different gratuity is payable would not mean
that there is inconsistency between the provisions of the Gratuity Act
and the Common Cadre Rules. [t would need appreciation that both
the cnactments arc making provisions for payment of gratuity.
[nconsistency would have been if there was no provision made for
payment of gratuity under the Common Cadre Rules. “The reason
and purposc behind enacting Scetion 14 of the Gratuity Act again is
for the benctit of the employces. The provisions of the Gratuity Acl
apparently arc given an over-riding cflcet in case of'inconsistency to
esnure payment ofbetter gratuity (o an employce and not o curtail
the better terms. [t is only with this aim that this provision has
apparcnily been cnacted so that no employer is able to deny his
liability Lo pay a betler gratuity by invoking the provisions of any
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award, contract, agrecment or instrument. The provisions of this
Scetion are, thus, to be read in conjunction with sub-scction (5) of
Scetion 4 and also with Scction 5 of the Gratuity Acl. The combined
ciTeet ol all these provisions would be o ensure better terms for
payment of gratuity to the cmployees and this cnactment, thus, cannot
be put to usc lo decline better terms by making it 1o operate in the
manner as is being urged by counscl for the appctant.

All the judgments that were cifed before me would clearly
indicate that observations made were only (o the effect that
beneficial provisions are to prevail. Where the payment of gratuity
is more beneficial under the Gratuity Act then the provisions of
this Act would prevail and vice-versa if some other provisions
enacted in respect of an employee would entitled him to better
terms, then those would prevail. The employer cannot take
shelter under the provisions of the Gratuity Act to pay less
gratuity than is otherwise payable under the statute, rules,
regulations, contract, agreement or award. The contention of
the coursel that the provisions of the Gratuity Act would have
an over-riding effect in view of Section 14 of the Gratuity Act
would amount to doing injustice and would be contrary to the
basic aim and objects of this enactment and in a way would
lead to nullifying or stultifving the very purposc behind enacting
the Gratuity Act. Accordingly, this submission of the counsel
deserves 1o be rejected. In fact, the very act of the Registrar to
apply the provisions of Gratuity Act may be open 1o question if
the Act is less beneficial as it would then violate the mandate
laid down in Section 5 of the Gratuity Act. | am, thus, clear in
my mind that Section 14 of the Gratuity Act cannot be read in
the manner to give an over-riding ceffect even in these cases
where other enactments are beneficial.

(24) Whilcinterpreting Scction 5 of the Gratuity Act, 1tis to be kept

in mind that it talks of cxempting any cstablishment and such an cxemption
is 1o be granted when such employees or class of cmploycees or establishments
arc in receipt of gratuity or pensionable benefits ‘not less favourable than
the benelit conferred under thisAct’. 1tis in those cases that the Government
gives exemption of the provisions of the Gratuity Act as the cmployees enjoy
better terms of gratuity becausc of in housc scheme.
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(25) If the plea raised about over-riding effect, as contended bythe

appellant, is accepted, that would defeat the very purpose of the Act
reflected in Section 5 thereof, In EID Parry’s case (supra), the SupremeCourt
had made these observations as well:-

“In this case, the finding is that the State Act is more beneficial
than the Central Act. Therefore, the contentions sought to be
advanced on behalf of the appellant as to repugnancy or
otherwise of the State Act would not arise at all. If both the
enactments can coexist and can operate where one Act or the
other is not available then we find no difficulty in making the
State Act applicable to the fact situation available as has been
done in the present case. Therefore, we find thai the contentions
raised on behalf of the appellant are unsustainable.

XX XX XX

With this background, and the factual concept sel clear as above,
we proceed to consider the contention of the management thal
the pension scheme stood statutorily scrapped afler the coming
into force of the Act. The Act is a piece of legislation forming
a milestone in the annals of labour welfare schemes in this
country. Gratuity, as the term itself suggests, is a gratuitous
payment given to an employee on discharge or retirement. The
Act is not intended to do away with other retiral benefits already
existing and available to the employees. In brief the Act, the
legislation clearly intended to confer extra benefils on the
employees. The court, while construing the provisions of the Act,
which is a piece of social legislation, must construe them so as
to help achieving the object of the legislation. The retiral
benefits which stood conferred already on the employee do not
militate against the benefit of gratuity. The endeavour must be
to see that the retival benefit schemes already existing and the
scheme of gratuity under the Act coexist in a concern.”

(26) In view of above, it is difficult to accept the contention of

Mr. Sidhu, predicated on the language of Scction 4(5) of the Gratuity Act
or that the leamced Single Judge has by the aforesaid interpretationundertaken
the task of judicial legislation. We do not perceive it to beso. In our view,
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the learned Single Judge has simply interpreted the provistons in the hight
ol'the judgments of the Supreme Court. 1115 further wrong to contend that
the ratio of these judgments is ignored and the obiter observations are
iollowed. We thus arc of the opinion that those employees ol the appellant
bank who arc governed by theCommon Cadre Rules will have (o be paid
the gratuity as per these Rules which would entitle them lor better terms
of gratuity, 11 it turns out 10 be so.

(27) Coming to the sccond issuc as to whether the housce rent
allowance and medical allowance arc included i the term of “pay’ for
calculuting gratuity, the entire focus has to be as to what is the meaning o
be assigned to the expression ‘emoluments treated as pay” and “remuncration
drawn as salary’ accruing thercin. Admittedly, the termisalary or pay 1s not
detined under the Common Cadre Rules.

(28) On onc hand, learned counscd for the appeltants wantsdehnition
to be taken from fundamental Rules and Civil Services Rules whereas on
the other hand, learned counscl for the respondents imsists that it 1s the
dictionary meaning of these lerms which need to be given due weightage.

(29) 1 .carned Single Judge has resorted o the literal meamng of the
erms “emoluments’ and ‘remunceration’, that is the dictionary meaning ol
these expressions in the absence of definition of these terms under the
Commaon Cadre Rules. IForadopting this course ol action, lcarned Single
Judge has rehicd upon the judgment of the Supreme Court i Gestetner
Duplicators Pt Lid. versus Commissioner of Income-tax, West Bengal

(9).

(30) Learned counscel Tor the appeliants, however, relied uponthe
Judgiment of the Supreme Court in case ol M. Purashothaman’s casc
{supra)and submiticd that the tenn “pay’ interpreted therem by the Supreme
Court should be the yardstick n determining whether theother emoluments
or remunerations would be included therein or not. However. that was a
case where the special pay appearing in thelundamental rules was mterpreted.
Admitedly, these fundamental Rules framed by the Central Governmient
apply to the Central Government employees and notto the employees ol
the State Government. Taking note of the fact that the term “pay’ is

(9) (1979 2 SCC 354
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specifically defined in the fundamental rules, another judgment was cited
belore the leamed Single Judge but the Icarned Single Judge did not aceepi
his submission and preferred to go by the dictionary mecaning of the term
‘salary’. Reasons given for adopting this course of action are as [ollows:-

“Reference made by the counsct to Dircctor Central Plantation Crops
Rescarch Institute, Kesaragod and others v. M. Purushothaman and
others, AIR 1994 S.C. 2541 to explain themeaning of term ‘pay’
would not help him as the Hon'ble ShprcmcCourt in this casc has
interpreted the term 'pay’ under fundamental rules where it is defined
to mean as under:--

(i) the pay, other than special pay granted in view of his personat
qualification, which has been sanctioned for a post held by him
substantive or in an officiating capacity, or 1o which he is entitled
by rcason of his position in a cadre; and

(11) overscas pay, special pay and personal pay; and

(1) any other emoluments which may be specially classed as
pay by the President. Under this definition only those
cemoluments could be included as part of pay which were
specifically classed as pay by the President. Reference here
can also be made to State Bank of India and others v. K.P.
Subbatah and others, 2003 (11) 8.C.C. 646 where the mcanin g
of"pay"has been explained. Pay has been held to be essentially
a consideration for services rendercd by an employee and is
thc remuncration which is payablc to him. Remuncration is the
reeurring payment of services rendered during the terms of
cmployment, [t is also held that the pay and salary arc
necessarly notinter changeable concepts. As per the Hon'ble
Supreme Court, their meaning vary depending upon the
provisions providing for them. "Thus, the definition of pay in this
case would not be relevant. Themeaning of the pay and salary
as dcfined in the Common Cadre Rules would be retevant to
assign them meaning. The Hon'ble Supreme Court in the case
of K. Subbaiah (supra) took help of the dictionary meaning
to deline the word 'pay' in its ordinary sensc. [Cis also obscerved
that in the service jurisprudence the expression pay’ has technical
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connotation of its own. Similar ratio can be culled out from
Gestetner Duplicators Pvt. Ltd. (supra) whereitis hcld that
answer o the question for cxpression of term "salary’ must
depend upon the true meaning of the term oceurring in the Rulces.
‘I'his would show that salary can be given meaning assigned in
the particular Rules. In this casc, the term 'salary' as givenin
Section 2(h) of the Income-tax Act was under consideration,
whereitis defined as:--

“Salary' includes dcamess allowance, if the term of employment
so provide but cxclude all other allowances.”

‘I'hus, this judgment may not bc of much help to the counscl.

Another reason which would weigh with me te comc Lo the
conclusion that the housc rent allowance and medical allowance
will be inclusive of salary is the cvidence that was led by the
appellant itsct during the coursc of trial. The evidence given by
DW1, the witness of the appellant, would show that last pay
certificate issued in respect of the respondent-plaintiff included
housc rent allowance and medical allowancc as part of his

salary.”
(31) We are in complcte agreement with the aforcsaid approach

of the learned Single Judge. It would also be worthwhilc to refer to the
decision of this Court in Civil Writ Petition No. 1182 of 1997 which has

been followed by the learned Single Judge in the following manner:-

“Ceransel for the respondent-plaintifThas also made reference to the
decision of this Court in Civil Writ Petition No. 1182011997, anncxcd
as Annexure P-8 with Civil Writ Petition No. 8975 0f 2005 (The
Punjab S ate Cooperative Bank Ltd. Chandigarh v. Hari Chand Gupta
and another), where the gratuity was dirceted to be calculated by
including remuncrations. Itisheld:--

A perusal of this rule makes it clear thaton retirement, an cmployce
is 1o be allowed gratuity cqual to onc month's pay for cach complete
year of qualifying scrvice subject to other conditions specified therein.
The word 'pay has been defined inrule 2(c) of the rules to mean "the
average of the salary inclusive of other remuncrations drawn as salary
during the last 12 months" Reading Rule 3(a) along with rule 2(c), it
is abundantly clear that average of the salary incl uding the other
remuncrations drawn as salary during the last 12 months of the service
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has to be taken into account whilce calculating gratuity. In other words,
gratuity cannot be calculated on basic salary alonc. As per the affidavit
filed by the Managing Director, remuneration drawn by the petitioner
during the last 12 months ofhis service in addition to his salary were
not included for calculating the amount. In this view of the matter, the
amount paid 1o the pctitioner is obviously Icss than what was duc (o
him. We, therefore, allow the writ petition and dircct respondcent
No. 1 (o calculate the amount of gratuity after taking into account the
average of the remuneration drawn by the petitioner duri ng the last
12 months ol his service and then pay the balance to him.”

(32) We arc, thercfore, of the opinion that in the absence of these
terms having been defined in the Common Cadre Rules, dictionary mcaning
which is gencrally prevalent has 1o be assigned. Once the malter is to be
looked into from that perspective, no fault canbe founded with the judgment
of the lcammed Single Judge. As aconsequence, the Lctters Patent Appcals
No. 878, 880, 881, 882, 885 and 886, which fall in Ist Catcgory, fail and
arc hercby dismissced.

Itis necessary to mention at this stage that in ILPA No. 882 0f2010,
respondent No.1, namely, Hari Chand, who appeared in person, has
submitted that the interest which is reduced from 18% perannum to 8%
per annum by the lcarned Single Judge should be restored back to 18%
perannum, However, this praycr cannot be granted as the respondcnts have
not challenged the impugned order by filing an appcal and they cannot claim
the benefit in appeals filed by the State,

1Ind Catcgory

(33)As was mentioned in the beginning of this judgment, thel.etters
Patent Appcals No. 876, 877, 879, 883, 884 and 887 fall in second
catcgory. These appcals arise out of the writ petitions which were filed by
the private respondents herein challenging the communication issued by the
Registrar, Cooperative Socicties, Punjab for withdrawing the approval from
the Common Cadre Rules vide communication dated 19.10.2005. On that
basis, the appellant bank wanted to pay the gratuity under the GratuityAct
and not under thc Common Cadre Rules. Submission of the respondents
(petitioncers in the writ petitions) was that the Common Cadre Rules were
made applicablc to these respondents prior to 24.08.1998 and once the
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right had accrued to these employees to reccive their pratuity under Common
Cadre Rules, the same could not be changed o their disadvantage by any
subscquent order passed by the Registrar as it would amount to taking away
their acerued right with retrospective effect which wouldbc beyond the
jurisdiction and power of the Registrar. |.ecamed SingleJudge has aceepted
{he contention that the accrued right could not beextinguished by making
an order which has retrospective effect as held in catena of udgments and
fow of them as noted by the Icamed Single arc as follow:-

(i) Kerala Electrical and Allied Engg. Co. Lud. versus
Raveendran Pillai (10).

(ii) Chairman Railway Board versus C.R. Rangadhamaiah

(1)

(iil) Srate of Gujarat and Another versus Raman Lal Keshav
Lal Soni and Others (12).

(iv) Y.R. Shenoy and Others versus Syndicate Bank and Others

(13)

On the basis ol the aforesaid judgments, the learned SingleJudge

has concluded as lollows:-

“Thus, itis [airly certain that accrucd rights cannot betaken away
with retraspective effect in view ol the law laid down in the above
noted judgments, The communication addressed by Registrar
amnexed as Annexure P-5 in Civil Writ Petition No. 21740 0f 2008
on the basis of legal advicerceeived by him cannot be sustained and
i set aside as itamounted to taking away the acerued rights of the
petitioner-cmployces. Sinee all the cmployees in this case arc
appointees prior o 24th August, 1998 and. thus, governed by
Common Cadre Rules, 1 am not going into the vires or the power of
(he Registrar to withdraw the approval granted o the Common Cadre
Rules or (o his power (o substitute the provision in the Commaon
Cadre Rules to make applicablethe provisions ol the Gratuity Act 1o

(1)
(11}
{12)
(13)

1999 (4) SCT 2006
AR 1997 SC 3828
1983 (2) SCR 287
2003 () SCT 368
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the employces governed by the Comimon Cadre Rules aficr 24th
August, 1998 Thisissucisicll open.™

(34) There could hardly be any argument made by the lcarned
counscl for the appellants to disiodge the aforesaid proposition of law. These
appcals arc berelt of any merit and arc herchy dismissed.

Civil Writ Pctitions No. 13967,13974, 13978, 13979 of 2010
and 21556 of 2011

(35) In these writ petitions, the petitioners have challenged the same
order of the Registrar Cooperative Socictics, Punjab, Chandigarh whereby
the Common Cadre Rules have been amended and it has been provided
that the cmployces wiil be paid gratuity according to the Payment of Gratuity
Act, 1972 instead of Rule 3.1.1 rcad with Anncxurc-V of the Common
Cadre Rules. As noted above, in theappeals falling in 2nd Catcgory, the
lcamed Single Judge has held that the right accrued to the employees could
not be taken away retrospectively. Since we have upheld that order, the
petitioners herein would be entitled to the same benelits.

(36) However, lcarned counsel for the respondents/bank has madc
two lold submissions on the basis of which it was argucd that reliclto the
petitioners be denicd. In the firstinstance, it was argucd by lcamed counscl
[or the respondent-bank that the Bank is not a State under Article 12 of
the Constitution and thercfore, writ petitions are not maintainable. Reference
in this behalf'is drawn to so many judgments. It is not nceessary to discuss
all thosc judgments as we procced on thebasis that the bank is not a State
underArticle 12 of the Constitution. However, what is challenge is the order
of the Registrar of the Cooperative Socicties, Punjab and the writ petitions
underArticle 2260l the Constitution of India would be maintainable against
it. Reference in this regard is made to the judgment of the Apex Court in
casc Zee Telefilms Limited & another versus Union of India and
others (14).

(37) In the sccond instance, it was argucd that the above mentioned
petitions filed by the petitioners arc barred by dclay as-the petitioners arc
secking quashing of Ictter dated 24.08.1998 and 19.10.2005 issucd by the
Registrar, Cooperalive Socictics, Punjab, Chandigarh but the petitions have

(14) (2005) 4 SCC 649
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been filed only in the years 2010 and 2011 . That may be so. However, once
these very orders arc sct-aside by the learned Single Judge in the writ
petitions which were filed carlicr and allowing the writ petitions by the
impugned order holding that suchemployccs are to be paid gratuity as per
the Common Cadre Rules, normally, the benelit of that judgment should
have been extendcd to these petitioners as well who arc similarly situated.
Normally, cven this delay would not have been arisen to dislodge the
petitioners as the matter was pending consideration in thesc Letters Patent
Appcals. However, what is important is that these petitioners retired long
ago and even accepled the payment of gratuity undcer the Payment of
Gratuity Act, 1972. They did not challenge that action at that time. 1t isonly
after the judgment of the learned Single Judge that thesepetitioners woke
up and filed these writ petitions. As these petitioners have approachcd the
Court belatedly, the order cxtending the benefit of the judgment of the
learned Single Judge to these petitioners as wcll, namely, the payment of
gratuity under the Common Cadre Rules, thedifference payable would be
given to these petitioners without any interest wi thin two months from thc
datc of receipt of copy of thisjudgment. Howevcr, if the payment is not
madc within two months, then after expiry of two months, these petitioners
shall also be entitied to interest on differential at the rate of 8% per annum.
Writ petitions areallowed and disposed of in the aforesaid terms.

S. Gupta




