FULL BENCH
Before Mehar Singh, Prem Chand Pandit and P. D. Sharma, ]J.

GURDIP KAUR—Appeliant.
versus

GHAMAND SINGH,—Respondent.

Regular First Appeal No. 176 of 1961.

Hindu Adoptions and Maintenance Act (LXXVIIT of 1956) —
§. 19(2) — "Coparcenmy property” — Meaning of.

Held, by majority (per Pandit and Sharma, JJ.) —

That the term “co-parcenary property” occurring in section 19(2)
of the Hindu Adoptions and Maintenance Act, 1956, means the pro-
perty which consists of ancestral property, or joint acquisitions, or
thrown into the common stock and accretions to such property,

Held, (per Mehar Singh, J.) —

The expression “co-parcenary property” in sub-section (2) of
section 19 of the Hindu Adoptions and Maintenance Act, 1956, has
the meaning and scope as that expression is used in Mitakshara and
that it only extends to ‘ancestral property’, which is coparcenary pro-
perty on account of its being ancestral according to the Mitakshara,
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and it does not apply 1o Sincestral property’ s the expression 15
mnderstond in Punjaly Customary Law.

Case veferved by w Divigion Beneh congsting of the Hon'ble My,
fustice Mehar Singh and Hon'ble Mr. fustice H, R. Khanne on 9th
December, 1963, to q Full Beneh for decision on account of an impor-
tant question of law involved in the case.  The Full Beneh consisting
of the Hon'ble M, Justice Mehar Singh, the Heon'ble My, [ustice P C.
Pandit and the Hon'ble My, Justice Do D, Sharma, after deciding the
qrestion of Twe yeferved 1o themy vetwrned the case 1o the Division
Benchy, on 280h [uly, 1964,

Regudar Frest Appeal from the deeree of the Court of Shri oAftab

Singh Bakshi, Sub-Judge, 15t Class, Faridkot, dated 5th April, 1961, dis-

missing the suit of the plaingifi and leaving the partics to bear their
oun C0sIs,

K. C. Pung, [. K. Smarasa, Avvocarss, for the Appellant,

D. S. Ninnea, S. P Govar ann K. S0 Nenna, Apvocares, [or the
Respondent. .

ORrDER OF THE FurLL BEncH

P. C. PanpiT J.—The question of law referred to the
Full Bench for decision is— '

“Whether the expression ‘co-parcenary property’
in section 19(2) of Act 78 of 1956 applies to
ancestral property as that expression is under-
stood under custom as it is followed by the tribe
of the parties, that is to say, Jats in this State?”

During the course of arguments, however, it was
agreed that the question should be re-framed as under—

“What is the meaning of the term ‘Co-parcenary
property’ oceurring in section 19(2) of the Hindu
Adoptions and Maintenance Act, 1356 ?”

This reference has arisen in the following circumstan-

eesl—

Smt. Gurdip Kaur filed a suit against her father-in-
law, Ghumand Singh, for maintenance at the rate of
Rs. 100 per mensem, Admittedly, she is the widow of a
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pre-deceased son (Harnek Singh) of Ghumand Sing:h and
the claim was being made as the widowed daughter-in-law,
She also claimed Rs. 4,350 as arrears of maintenance, Her
allegations were that Ghumand Singh possessed both an-
cestral property of considerable value and after the death
ol her husband she was paid maintenance allowance at
the rate of Rs. 100 per mensem for some period and then
this allowance was stopped.

The case of Ghumand Singh on the other hand, was
that he had no ancestral land with him and Smt. Gurdip
Kaur was not entitled to any maintenance allowance.
According to the agricultura] custom, which governed the
parties, she should live in his house as his daughter-in-
law and he was ready to support her like other members
of the family,

On the pleadings of the parties, the trial Court framed
the following issues: —

(1) Whether the applicant is unable to maintain
herselt ?

(2) If issue 1 is proved, is she not entitled to main-
tenance for reasons stated in paragraph 8 of the

Gurdip Kaur
.
Gliamand Singh

—

Pandit, J.

written statement (a paragraph in which the res- -

pondent has stated that the appellant, according
to the Agricultural custom, should live in his

“house as his daughter-in-law and maintain her-
helf) ? -

(3) Relief and against what property ?

The learned Judge came to the conclusion that there
was nothing on the record to show that she had any
property or any other independent source of income out
of which she could maintain herself. On issue No. 2. the
learned Judge found that the plaintiff had not pleaded any
custom for the grant of maintenance by the father-in-law
and her claim was under section 19 of the Hindu Adoptions
and Maintenance Act (78 of 1956) (hereinafter referred to
as the Act). = According to the provisions of 'this section,
the father-inlaw could be:burdened with ‘the maintenance
of her widowed-daughter-in-law, only if there was in his
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erty from which he had

sufficient means to maintain her and the daughter-in-law
had not oblained any share out ol this property. The learn-
ed Judge further found that the defendant was not posses-
sed of any co-parcenary property, which, according to
him, was quite distinet from ancestral property as known
to Customary Law, by which the parties were gmverned.
Under these circumstances, the plaintifl was not entitled
to any maintenance out of the ancestral property in the
hands of the defendant and the learned Judge, accordingly,
dismissed her suit.

Aggrieved by this decision, 8mt Gurdip Kaur came
in appeal to this Court. Her appeal was heard by Mehar
Singh and Khanna, JJ., who doubted a Bench decision of
this Court in Angat Singh v. Smi. Dhan Kaur. Regular
First Appeal No. 16 of 1961, decided by Dua and Jindra
Lal, JJ., on 9th October, 1963, where while interpreting
the word “co-parcenary property” in section 13 of the Act,
it was held that it included ancestral property as that term
was understood in the Punjab Customary Law. This led to
the above-mentioned reference.

It is conceded that after the enforcement of the Hindu
Adoptions’' and Maintenance Aet, 1956, the maintenance
suit of such a kind can be brought only under the pro-
visions of section 19 of this Act. It is also conceded, as
is clear from the provision of this Act as well, that the
same applies to the Hindus, Buddhists, Jains, Sikhs, ete. By
virtue, of the provision of section 4 of this Act, any text,
rule or interpretation of Hindu law or any custom or usage
as part of that law in force immediately before the com-
mencement of this Act shall cease to have effect with res-
pect to any matter for which provision is made in this Act,
It is, therefore, clear that when a case for maintenance
is now brought in Courts and provision for such mainten-
ance has beeri made in this Act, then we are not to look to
the fact whether the parties are governed by Hindu law
or custom, because the provisions of this Act override the
old Hindu law and: ¢ustom, as the case may be. Section

19 runs thus— "

“G,19 ' (1) A iHindu wife, whether married before
-or after the commencement of this ‘Act, shall be

] e
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entitled to be maintained after the death of her Gurdip Kaur

husband by her father-in-law ; e
Provided and to the extent that she is unable Climend Sixgh

to maintain herself out of her own earnings or Pandit. J.

other property or, where she has no property of

her own, is unable to obtain maintenance—

(a) from the estate of her husband or her father
or mother, or )

(b) from her son or daughter, if any.or his o1 her
estate.

(2) Any obligation under sub-section (1) shall not
be enforceable if the father-in-law has not the
means to do so from any co-parcenary property
in his possession out of which the daughter-in-
law has not obtained any share, and any such

obligation shall cease on the remarriage of the
daughter-in-law.”

According to the provisions of sub-section (2) of this
section, a father-in-law, is bound to maintain her widowed-
daughter-in-law, if he has got anv co-parcenary propertv
in kis possession, out of which the daughter-in-law has not
obtained any share. The question, therefore, arises as to
whet is the meaning of the expression “co-parcenary pro-
_perty"” occurring in this sub-section. It is common ground
that this term has not been defined in the Aect or in the
General Clauses Act. In the absence of that, we have to
find out as to what was the intention of the Legislature
while using this expression, At the time of the passing of
the Act, the Legislature fully knew the meaning of the
expression ‘co-parcenary property’, which is a techniecal term
and occurred very frequently in the Hindu Law. There
are two Schools of Hindu LalfiMit'akshra and Dayabhaga.
A'r:'cérding to the former, co-parcenary property is synon-
ymous with jbiﬁt family pr-:_ipi_ert}r, The Joint family pro-
pérty may be divided according to the source from which
it comes, into— (1) ancestral property and (2) separate
property of co-parceners thrown into the common co-
parcenary stock. = Property _j'caih'_t'_lj.i'_acquired by the mem-
bérs of a joint family with the aid of ancestral property
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is joint family property. Property jointly acquired by the
members of a joint family without the aid of ancestra] pro-
perty may or may not be joint family property, whether it
is so or not is a question of fact in each case (vide Para
220 of Principles of Hindu Law by D. F. Mulla, 12th Edi-
tion). As under the Mitakshra Law, so under the Daya-
bhaga law, co-parcenary property consists of ancestral
property, or of joint acquisitions or of property thrown
into common stock and aferetions to such property,—(vide
Para 278 of the Principles of Hindu Law by D. F. Mulla,
12th Edition). It would thus be seen that the definition
of ‘cﬁ—parcengy property’ is the same under both the
Schools of Hilu Law, even though their incidents are some-
what different. In view of the fact that this expression,
which has become a term of art, existed in the Hindu
law and has been defined there in unequivocal and clear
terms, there is no necessity of taking recourse to its dic-
tionary meaning. Even the counsel for both parties have
not argued that the dictionary meaning should be imported.
Applying the definition as given in Hindu law, it means that
the ‘co-parcenary property’ consists of (1) ancestral pro-
perty, (2) joint acquisition, (3) property thrown into the
common stock and (4) accretions to such property. The
intention of the Legislature while using the term ‘co-
parcenary property’' in section 19(2) of the Act was also to
the same effect, because their object was to give mainten-
ance to the widowed daughter-in-law out of such property.
This term cannot be limited to the ‘ancestral property’ alone,
because in a case where the father-in-law has no ancestral
property, but is in possession of the property which was
jointly acquired by him and his pre-deceased son, the
widowed daughter-in-law cannot be deprived of her main-
tenance and she should get the same out of the joint pro-

perty. Even otherwise it is the moral obligation of the.

father-in-law to maintain her widowed daughter-in-law,
who cannot maintain herself. This moral obligation has
now been turned into a legal obligation, There is no manner
of doubt that this Act had been framed with a view to
confer much larger rights on women than they had hither-
to been enjoying. -Certain other Acts, e.g., the Hindu
Marriage Act, 1955, the Hindu Succession” Act, 1956, the
Hindu Minority and Guardianship Act, 1956, were also

ST
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framed with this very object in view. Under these circum-
stances, a libera] interpretation in favour of the women
should be given while construing the provisions of these
Acts. An argument was raised that in cases governed by
Dayabhaga School of Hindu Law, a ‘co-parcenary’ never
came into existence between a father and his sons till the
death of the former and the ancestral property in the hands
of the father could never be called co-parcenary property,
because he could dispose. it of in any manner be liked.
There is a fallacy in this argument, because the incidents
of the Dayabhaga and Mitakshra Schools of Hindu Law
are not to be imported while construing the provisions of
section 19 of the Act. It is only the definition of co-parcenary
property which has been brought in in order to find out
the intention of the Legislature. The moment certain pro-
perty answers this description and is in possession of the
father-in-law, he is liable for the maintenance of his
widowed daughter-in-law, provided of course, she has not

. obtained any share out of the same. Another argument

canvassed by the learned counsel for the respondent was
that “joint Hindu family co-parcenary” was unknown to
parties governed by the Customary law and that being so
there could never be any co-parcenary property in the
possession of the father-in-law. who was governed by
custom and that the '‘ancestral property’ as understood
under the Customary law was quite distinet from the one
under the Hindu Law. This argument, again suffers from
an infirmity, namely, that it ignores the fact that after the
coming into force of this Act, custom ceased to exist so
far as this particular matter was concerned. The defini-
tion of “co-parcenary property” as given above, fully
appliés to the parties who are governed by custom as
well. “Ancestral property” has been defined in Hindu law
as the property inherited from the father, father’s father
or father’s father’s father,—(vide Paras 223 and 276 of the
Principles of Hindu law by D.F. Mulla, 12th Edition). In
order to determine whether a particular property in posses-
sion of the fatheriin-law is aﬁcegtral or not, we have only
to find out if the Séll'ﬂ_e was inherited by him from his
father, ‘or’ father’s father or father’s father's father. Tt
was not necessary to find as to whether the same was
ancestral qua the plaintiff as is £generally done under the

Gurdip Kaur
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Customary Jaw, The Courts have only to ascertain as to

how the father-in-law came into possession of the same. If
it answers the descriplion of the “ancestral property” as
given above, then he would be bound to give maintenance
to the widowed-daughter-in-law,

Now, coming to the cases cited at the Bar on this
subject, the first one is Jal Kaur v. Pala Singh (1),
decided by Dua J and myself. In this case, where the
parties were presumably Jats, no doubt it was held
that the widowed-daughter-in-law was entitled to main-
tenance out of the ancestral property, but there the ques-
tion as to what was meant by the term “co-parcenary pro-
perty” was not raised and discussed. On the other hand.
the arguments at the Bar proceeded on the assumption
that ‘the ancestral property constituted co-parcenary pro-

perty within the ambit and contemplation of section 19(2)

of the Act. This judgment, as rightly pointed out by
Mehar Singh J. in the referring order, is not helpful in
determining the point involved in the present case. The
other one is an unreported case Angat Singh v. Smt. Dhan
Kaur, Regular First Appeal No, 16 1961, decided by Dua
and Jindra La] JJ., on 9th October, 1963. In this case,
where the parties were Jatg and governed by custom. the

precise point arose for decision and the learned Judges
observed thus—

“We agree, therefore, that in the context the word
‘co-parcenary property’ ecannot mean coparce-
nary pi‘ﬂpert}f as understood in Mitakshara law
because that would nullify, to a great extent,
the very purpose of the statute and as the word

. ‘co-parcenary property’ in this context is not
- a word of art, we are of the view that Parlia-
. ment was using this word to give it the ordinary
. meaning, that is the property. - which has been
inherited from a common ancestor.
opinion, the expression ‘co-parcenary property’
- contained .in .section 19, sub-section (2). of the
Hindu Hdnptinns and Maintenance Aect; 1958 isg
included to mean property in which: the déceased

In  our

(1) LL:R. (1961) 2 Punj. 151—A.LR, 1961 Punj, 391,

.,
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husband had an interest as a joint owner during Gurdip Kaur

his life time. It may be remembered that in
Hindu law the term ‘joint family property’ is
used as synonymous with ‘co-parcenary property’.
The term ‘co-parcenary property’, therefore, in
our view, includes ‘ancestral property’ as that
term is understood in the Punjab Customary
Law. So understood it would effectuate the legis-
lative intent and advance the purpose of the
Hindu Adoptions and Maintenance Act of 1856.”

While making the above observations, the learned Judges,
if I may say so with great respect, have
reason for their finding that if the word "“co-parcenary
property” was limited to the expression property as
understood under the Mitakshara Jaw, then the purpose of
the Act to a very great extent would be nullified. As I
have already discussed above, the object of the Act was
to give maintenance to the widowed daughter-in-law and
the term “co-parcenary property"” as understood under the
Mitakshra and Dayabhaga School of Hindu law was the
same, though. their incidents were different. This defini-
tion was fully applicable to the parties governed by
Customary. law’ as- well. Therefore, if this definition was
adopted, there was no question of the purpose of the Act
being. nullified. Further, the observation of the learned
Judges that the word “co-parcenary property” was not a
term of art.and was being used in the Act in its ordinary
meaning, that is the property inherited from a common
ancestor; is, in my opinion, with due deference to the
learned: Judges, not-sound. The word “co-parcenary pro-

perty” was a very well‘known expression under Hindu law
since.  ages and had,; thus,

not given any

S, become a term of art. The
legislature fully knew its meaning at the time of the passing

of the Act: When this meaning can be applied to all cases, as
already held-above, there is no necessity to give this word
the ordinary meaning, which.in the opinion of the 'learner_l

Judges, meant the property = inherited from a common

ancestor. ' Even the ordinary meaning suggested by the

learned Judges, with great respect to them, is not,

. ¢ LE8 in my
view, correct, because this definition is being imported
only from the Customary law. :

B}r virtue of the provisions

o

Ghamand Singh
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of section 4 of the Act, rules of custom with regard to any -

matter for which provision has been made in this Aet, have
been abrogated. The ordinary dictionary meaning of
“ancestral property” is “property which has been inherited
from the ancestors.” This meaning is also in consonance
with the one given to it under the Hindu law, that is, the
property which has been inherited from a father, father's
father or father's father’s father. Since ancestral pro-
perty forms a part of the co-parcenary property, as already
discussed above, therefore, in the context ancestra] pro-

perty has o be given the meaning assigned to it under
the Hindu Law,

The answer to the question, referred to the Full
Bench, therefore, in my opinion, is that the term “co-
parcenary property” occurring in section 19(2) of the Act
means the property which consists of ancestral property,
or joint acquisitions, or property thrown into the ecommon
stock -and aceretions fo such property.

MEenAR SINGH J.—I have had the benefit of reading the
judgment of Pandit, J., and as I have not been able to
persuade myself to the same view, it is necessary to go
into the details of this case to some considerable extent,
though in the referring order that I have made on Decem-
ber 9, 1963, the facts are stated in sufficient detail, except
one fact to which reference will later on be made. The
reference order will be read as part of this opinion,

- _..The appellant, Gurdip Kaur, is the daughter-in-law of

Ghumand Singh, respondent, being the widow of his pre-
deceased son. | She made an application on July 17, 1959,
claiming maintenance from the respondent at the rate of
Rs. 100 per mensem and also claimed ecertain amount as
arrears of maintenance. 'In the heading of her application
she describes her caste and that of the respondent as ‘Jat'
and in her statement as /P.W, 8 she says that they are
Sidhu Jats. The statement of the respondent is to the
same effect. She further says that the respondent depends
upon agriculture, meaning that his main livelihood 'is
agriculture. In paragraph 3 of her application she says

that her marriage with the son of the respondent, whose

name was Harnek Singh, ‘was solemnized according to the
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agricultural custom.” Then in the [lollowing paragraph
she says that the respondent is in possession of ancestral
and non-ancestral, movable and immovable property,
including certain aren of land given by her, and also other
property of considerable value. Her position has been that
the respondent first maintained her and then has refused
to do so. She claims mainienance against him as explain-
ed and further says that to safeguard her right of main-
tenance ‘the charge of her maintenance allowance be
declared to be on the property mentioned in the heading
of the petition of plaint’ There was an amendment of
the plaint and the amended plaint was filed on May 20,
1960, but that also restates the same averments as above.
In his writen statement the respondent takes the position
that it is wrong that the property is ancestral qua him,
that the appellant went away from his house in March,
1959, and that she ‘is not at all entitled to get maintenance
allowance. I, the defendant, am ready to keep the plaintiff
in my house with other members and to support her like
them. According to the agricultural custom the plaintiff
shoud live in my house as my daughter-in-law and main-
tain herself. I, the defendant, had also gone with the
Panchayat to the plaintiff that she should come to my
house and live there, but she did not agree to it’ This is
stated by him in paragraph 8 of his written statement.

The learned trial Judge settled these issues on the
pleadings of the parties:—

“(1) Whether the applicant is unhable to maintain
herself ? '

(2) If issue No. 1 is proved, is she not entitled to
i maintenance for reasons stated in paragraph 8
of the written statement ?

(3) Relief and against what property?”,

The pleadings of the parties are unsatisfactory, for they
do not disclose the basis of the claim made by the .appei«
lant. However, the form of issue No. 3 indicates that the
learned trial Judge was consecious' that the appellant was
making her claim according to section 19 of the. Hindy

Guidip Kaur
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¥
Adoptions and Maintenance Act, 1956 (Act 78 of 1956) (to
be hereinafter referred to as ‘the Act'), for otherwise the
question of ‘against what property’ would not have been
present to his mind. Section 19 of the Act reads—

[His Lordship read Section 19 and continued.].

It is immediately apparent that under sub-section (1) of
this section there is a statutory liability of a father-in-law
to maintain the widow of his predeceased son, subject of
course to-the terms of the section, but sub-section (2) of
this section places a limitation on that liability, and the
limitation is that the obligation under sub-section (1) is
not ‘enforceable if the father-in-law has not the means to
do so from any coparcenary property in his possession out

"of which the daughter-in-law has not obtained any share,

# % % % %' Tt is in the wake of this provision that the
learned trial judge settled issue No, 3 in the form in which
it is. However, he did not have the pleadings of the
parties clarified in this respect. He could have asked the
appellant to amend her application and to bring it in
conformity with section 19 of the Act. If he did not wish
to do so, he should have at least proceeded to follow the
procedure provided by sub-rule (5) of rule 1 of Order 14
of the Code of Civil Procedure, which sub-rule reads—

“At the first hearing of the suit the Court shall,
after reading the plaint and the written state-
ments, if any, and after such examination of the
parties as may appear necessary, ascertain upon
what material propositions of fact or of law
the parties are at variance, and shall thereupon
proceed to frame and record the issues on
which the right decision of the case appears to
depend.”

This is a salutary provision and the object of it is-to clinch
the material- propositions on which the parties are at
variance and that are ‘to be tried. It appears that these
days the trial Courts \'proceed to frame issues in a
mechanical way without much applying them-
selves to the pleadings’ and without obtaining clarification
of the same from thE-i.[I:'éi'izties by taking their statements

Ll
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according {o this sub-rule. If the learned trial Judge had Gurdip Kaur
applied himse’l_l‘ to the }}luntlllnns of ﬂ‘ln pm'tius. and taken Gi‘mma:& Singh
the statements of the parties according to this sub-rule, )

the propositions on which the parties were at variance
would have become clear and it would have become clear
also that the appellant was making her claim under
section 19 of the Act. In that event the shape of the
issues would have been somewhat different. One very
important issue, which has not been settied and would
then have been settled, must have taken the form—
“Whether the respondent has the means to provide main-
tenance to the appellant ‘from any coparcenary property
in his possession out of which the daughter-in-law has not
obtained any share'?” The absence of such an issue has
created some very considerable difficulty in the handling
of this case. The difficulty will become apparent as
arguments in the case are considered.

Mechar Singh, J.

In any case, after the parties had led evidence and
- the learned trial Judge came to consider the case, it was
then that he realised what actually was the nature of the
dispute between the parties. On issue No, 1 he has found
that the appellant is not able to maintain herself. When
considering issue No. 2, he refers to section 19 of the Act
and then says that there should be in the possession of the
father-in-law coparcenary property from which he has
suff.cient means to maintain his predeceased son’s widow
and fromn such property she has not obtained any share.
Having said this he goes on to say that “the material
question for determination is as to whether the defendant
in the instant case is possessed of any coparcenary pro-
perty or not?” He then proceeds to say—

“The word ‘coparcenary’ is a ereature of Hindu law
and a Hindu coparcenary body is a much
narrower body than the ]mnt family. Tt includes
only those persons whn acquire by birth an
interest in the joint or l:ﬂpmcenaly property.
Another important incidence of the coparcenary

property is that it dE?ul'} by quwwm%hlp and
not by succession (subjeet of

sions of sections 6 and Eﬂ )y
Act). The parties in t_};g stant case hﬂve heen
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governed by customary law of Punjab and there
is no such thing known as coparcenary property
under that custom. The only distinction known
under custom was that of ancestral property and
non-ancestral property. There is also some
distinction between the ancestral property as
it is known under Hindu law and its notion
unﬂer customary law. TUnder customary law
the property held by a common ancestor alone
could be termed as ancestral property and all
other property which cannot be proved as
having been held by a common ancestor is non-
ancestral. On the other hand, under Hindu law
the property inherited by a male Hindu from
his father or father's father or father's father's
father is ancestral.. The essential feature of the
ancestral property according to the Mitakshra
law is that the sons, grandsons and g'reat-grand~
sons of the person, who inherits it aequire an
interest in it by birth.: On the other hand,
under the custom no such interest attaches to
the ancestral property at the time of birth of a
son, grandson or a great-grandson. The property
remains the exclusively owned property for the
time being in the hands of the persons holding
it with the entire body of coparceners having
a right, howsoever remote, to take inheritance at
the death of the holder and also to check all
alienations made by him without legal necessity.

~ The learned counsel for the plaintiff argued that
the coparcenary property mentioned in section

19 of the Act was the same thing as the ances-
tral’ property under custom, but he could not
support his contention by any cogent reasons or
-any. law or authority.”

The learned trial Judge came to the conclusion that there
was absolutely no proof th
of any coparcenary property, He, therefore, dismissed the
claim of the appellant, leaving the parties to their own

at the respondent is possessed

costs. This was on Apri] 5, 1961,

In the grounds of appeal in this Cour{ the position
laken on behalf of the appellant

is that the learned trial

A
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Judge has misinterpreted section 19(2) of the Act, that Gurdip Kaur
498 kanals and 5 marlas land mentioned in the application Ghnma:-:i Singh
R of the appellant is ancestral and coparcenary property of )
e the respondent, that the words ‘coparcenary property’ used pohar Singh, J.
in section 19(2) of the Act should not have been narrowly
interpreted by the trial Court, that the trial Court has
wrongly held that these words mean no more than co-
parcenary property as understood in Mitakshra school of
-~ Hindu law and that interpretation, inter alia, ignores the
! existence of coparcenary under Dayabhaga schoo] of
Hindu law, that the expression ‘coparcenary property’ not
having been defined in the Act, it has been used in the

; broadest sense as meaning property other than self-acquir-
ed property, and thus ancestral property is coparcenary
r— property, and that the trial Court has wrongly assumed

that the parties are governed by rules of customary law,
and the parties should have been held to have been
governed by Hindu law. Now, these grounds of appeal
raise questions which really are not within the scope of

the issues as settled by the learned trial judge. They
raise the questions—

(a) Whether the parties are governed by custom or
“"‘;}r Hindu law (and that obviously must mean
whether they are governed by either system in
the matter of character and nature of property
in the hands of the respondent as father-inlaw
of the appellant) ?

A (b) Whether the land in the hands of the respon-

dent is ancestral property as understood in
customary law ? and

*

(¢) Whether the pmpe'r’t_},r in the hands of the res-

pondent is coparcenary, property as that expres-
sion has been used in section 19 of the Act ?

Fad the learned trial Judge settled the issues with clarity

- after having examined the parties under sub-rule (5) of

rule 1 of Order 14 of the Code of Civil Procedure, much

of the difficulty that now arises would have been obviated,

because the parties would then have led evidence on pro-

- per issues and it should have been easier to decide the
¢ 7. real matter of controversy between the parties.
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The appeal was first heard by Khanna, J., and myself,
and in spite of the shape of the grounds of appeal, as has
substantially been reproduced, the argument proceeded on
assumptions that the parties are governed by custom in
the matter of character and nature of land held by the
respondent and that that land s according to the concep-
tions in’ customary law ancesiral qua him and obviously
qua his déeceased son, of whom the appellant is the widow.
It was in such circumstances that this case was considered
by us. In the .order of reference I have referred to the
cases that were cited before us bearing on the question
involved in the present appeal, that is, on the question,
what is the meaning of the expression ‘coparcenary pro-
perty’ as in section 19(2) of the Act having regard to the
facts of the present case on the assumptions to which
reference has just now been made. The first case that
was cited before us was Jal Kaur v. Pala Singh, (1). That
case was an appeal from the decree of the Senior Sub-
ordinate Judge of Ferozepore, Although the judgment
does not make it clear, it seems probable that it was a
case of Jats. In any case, there was the question of
ancestra] property that came for consideration before the
learned Judges. At page 395 of the report, in paragraph 19,
it was observed—"I may at this stage note that arguments
at the bar proceeded on the assumption that 6 ghumaons
of ancestral land constituted coparcenary property within
the ambit and contemplation of section 19(2); we have
thus adjudicated upon the rights of the parties before us
on this assumption.” As T have pointed out in the referring
order also, this case is by reason of this ohservation of the
learned judges not in the least helpful, because the
learned judges proceed on the assumption that the ances-
tral land in that case constituted coparcenary property
within the ambit and contemplation of section 19(2) of the
Act. The question -again arose before Dua‘'and Jindra
Lal, JJ., in Angat Singh v. Dhan Kaur, Regular First
Appeal No. 16 of 1961, decided on October 9, 1963. The
description of the parties of this case does not show that
they were Jats; but before the learned Judges an argu-

ment was addressed that among Jats there is no such -

thing as ‘coparcenary property,’ and it appears from this
that in Angaf Singh's case the parties were Jats. The
learned Judge first came to the conclusion that it was
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never the case of the father-in-law in the trial Court that
the partieg being Jats and the conception of ‘coparcenary
Property’ not being known to them, there was no such
property in his possession from which the daughter-in-law
could claim maintenance. However, the learned Judges
proceeded further to examine the meaning and scope of
the expression ‘coparcenary property’ as used in section
19(2) of the Act. They rejected the meaning of the expres-
sion in Mitakshra on the ground that if the meaning was
S0 confined that would lead to nullification of the greater
part of the object of the Act. They pointed out that the
word ‘Hindu' in section 9 of the Act brings within its

,Seope almost everybody in the country, excepting those

excepted, and were of the opinion that if the meaning of
the expression was limited to Mitakshra, the benefit of
section 19 of the Act would accordingly be limited in spite
of the Act applying to .almost the whole of the country.
They, therefore, proceeded on the basis that the meaning
of the expression is not that as in Mitakshra and further
that the expression is not that as in Mitakshra and further
50, the learned Judges proceeded to consider the dictionary
meaning of the expression. [ have already adverted to
this aspect of Angat Singh’s case in the reference order,
Briefly the dictionary meanings are ‘joint share in inheri-
tance; joint heirship:; co-partnership; joint ownership; - ar
co-sharership’.  The learned Judges on the basis of this
conception of the expression proceeded to hold that ances-
tral property, .as understood in the Punjab Customary
Law, is included within- the scope of the expression ‘co-
parcenary property’ when that expression i$ given the
dictionary meaning as salready explained. T have pointed
out in the reference order. the difficulty created by the
is never any
of the things as the diectionary. meaning of the word ‘co-
parcenary’ as given by the learned, Judges in theijp
judgment, for he is never a co-heir with his father, nor a
co-owner or a co-sharer. In fact during the lifetime of
the father he has absolutely no, right, title or interest in
the land in the hands of the father, even though that land
is ancestral according te such characterisations as

are
understood in the Punjab Customary, Law, except to have

a control over the alienations by, the father qua ancestral

Gurdip Kaur

.

Ghamand Singh

Mehar Singh, J.
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property, and that too only on the question of want of
necessity. So that to the conception of ancestral property
in the Punjab Customary Law the conception of co-
heirship, co-ownership, co-sharership, co-partnership and

the like expressions, giving an idea of joint-tenancy or

tenancy-in-common between father and son can never be
applied and has never been applied. It is this difficulty
which led us to refer this question to a larger Bench—

“Whether the expression %nparcenary property’ in
seclion 19(2) of Act' 8 of 1956 applies to
ancestral property as that expression is under-
stood under custom as it is followed by the tribe
of parties, that is to say, Jats in this State?”

At the hearing before this Full Bench some doubt
arose Wwhether the question as posed is appropriately
worded in view of the pleadings of the parties and the
provisions of section 19(2) of the Act, and the considera-
tion of the reference proceeded on this that the question
may be taken to be “what is the meaning of the expres-
sion ‘coparcenary property’ in section 19(2) of Act 78 of
1956 7" However, there is a practical difficulty in ;answering
an abstract question in this form without reference to
the facts and circumstances of the particular case under
consideration. = Obviously this Court does not answer
abstract questions for academic interest. It only answers
questions of law, even on a reference to a Division Bench
or a Full Bench, when such questions arise out of the facts
and circumstances of a particular case. If they do not
arise out of the facts and circumstances of a particular
case, then such questions are not decided but are left to
be decided if and when the same arise in an appropriate
case. Any answer to'any question, even of law, which
does not arise out of the facts and ecircumstances of a
given case, is always obiter and binding on nobody. So
that there is this practical difficulty in answering the
question as proposed in the abstract form without reference
to the facts and circumstances of this particular case.

While going through the record I came upon the
statement of Patwari Lachhman Singh, P. W. 7, who had
prepared an excerpt (Exhibit P.W, 7/A) with regard to

2838 PUNJAB SERIES [ voOL. xvii-(1)
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the land with the respondent. The appellant has said G”r‘hi: Kayr

that the respondent is possessed of ancestral property and Ghamarid Singh
so have hep two witnesses, Bakhtawar Singh P.W. 4 and -

' Hira Singh P.W, 5. The excerpl was produced fo support Mehar Singh, J.

them. In the Cross-examination of the Patwari I found

thig statement—"Previously the land was  held in the

capacity of adna malik (inferior owner). According to

the  recent jamabandi, Ghumand Singh has

been shown to be the proprietor.” This set me thinking

in regard to the nature and character of the land with the

respondent. When I looked at the revenue papers on the

record, T found copy of the Jamabandi (Exhibit P.W. 7/F) 3

of the year 2002-03 Bk (1945-46 A.D.) which shows that

the respondent was full owner of the land in those years,

' which means that in or about 1945 or 1946 he somehow
1 ans abou I :

4 Mmediately arose whether thereby the

¥ v

acquired the ala malkiyat rights in the land which rights
in those days vested in the Ruler of former Faridkot
v State, in the territory of which this land is situate, This

created some doubt in regard to the nature and character
of the land with the r n if previous to

espondent for eve
1945-46 the land of adng malkiyat rights was ancestral in
j he ala malkiyat

hereafter he acquired t
proprietorship rights), g question im-
character of

the land had not changed from ancestral to non-
ancestral ?  However, to ascertain the correctness of
Exhibit P.W, 7/F, though the same was not questioned at
the trial when the witness appeared to give evidence, I
asked the counsel for the appellant to obtain a copy of
« the Jamabandi of 2002-03 Bk. and produce it. He has
obtained a copy from the local Patwari and produced it
which, curiously enough, shows in the years 194546 the
Ruler of Faridkot as the ala malik and the respondent as
malik or proprietor. This again is somewhat unsatisfactory
because if the respondent was malik or owner in the years
1945-46, the Ruler of Faridkot could not possibly  then
have been alae malik above him., 'The respondent had to
be an adna malik of the land for the Ruler of Faridkot to
g3 be an ala malik. So that this Copy which is produced is
again rather unsatisfactory. But it might well be that
in the years 1945-46 _the respondent still  remained an
adna malik (inferior proprietor) of . the land. In any
case, after the formation of Pepsu State in 1948, in which
“ - the former Faridkot State also merged, the ala malkiyat

rights (superior
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Gurd; e

“lﬂlj‘!:'.![{am TBLI_Ih‘LS :r.'rf such land as ceased to be the personal property of
Ghamand Singh s Highness the Raja of Faridkot came to the former

e Pepsu State. On September 7, 1949, the former Pepsu
Mehar Singh, J. State issued a notification which is in these terms—

“It is notified for the information of all concerned
that out of the following lands situate in erst-
while Faridkot State: —

(1) Brijindra. estate, 3806 ghumaons 18 marlas;

(2) Harindra ‘estate, 4704 ghumaons 7 kanals and
14 manrlas;

(3) Harmindra estate; 6851 ghumaons 2 kanals and
10 marlas;

(4) Land in other villages, 3481 ghimaons 3 kanals
and 4 marlas,

only 12;000 ghumaons of land,' which are in His
Highness the Raja Sahib of Faridkot's. posses-
sion inside the State, have been allotted to His
Highness: the Raja Sahib, subject to any third-
party's rights over these lands: the ala malkiyat
rights of His Highness the Raja Sahib of
" Papridkot in any land out of the erstwhile
Faridkot State have been extinguished and the
landowners will not hereafter have to pay any

] dué; in respect. of the said rights.”

[+ means that on and from September 7, 1949, the former
Pepsu State extinguished the ala malkiyat rights (Superior
pmpriiaquship rights) of all lands other than those that

'Highness the Raja. of Faridkot, So, on

remained with His
September 7, 1949, at least the respondent became full
proprietor of the land with him. Subsequently there has

been ‘the Pepsu Abolition of Ala Malkiyat Rights Act, 1854
(-:Pei:su Act 17 of 1954), but that Act does not relate to
such: of the ala malkiyat (superior proprietorship) rights
as devolved upon the former Pepsu State in consequence
of the formation of the Pepsu State. That Act concerns
dla qrﬁallciyat (ﬂsu_pefiblr 'pmprietorship} rights with persons
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Dlhfil‘ than the Pepsu State itself. In Luddarmani v. The
. Raja of Guler (2), Bhide, J., at pages 539 and 540, observes—

“It has been pointed out in Hira v. Chhahnnu (3),

that the ale maliks, usually found in this pro-
vince, belong to one or the other of two cate-
gories, viz., (1) where the ala maliks so called
are merely talukdars whose ancestors ‘have
been farmers of revenue or conquerers who
have been content to leave all management, ete,,
to the conquered peasanfry and fake quit rents
and (2) when the ala maliks were originally the
sole proprietors of the soil of the village and
have called outsiders and settled them on some
or all of the lands. It is usually in the case of
the latter class that the ala malik is entitled to
the right of reversion on the death of an adma
malik without natural heirs. In the present
instance, it has been found by the Courts
below, as already stated, that the Raja of Guler,
the ala malik, has higher rights than those of a

talukdar, and the right of reversion is given fo

him by the wajib-ul-arz. It was, therefore,
urged that the Raja must be taken 1o belong to
the second class of ala maliks referred te above
and must have beén originally the sole pro-
prietor of the land held by the wdna maliks,
There is no evidence -on the record to show
precisely the manner in which the adna mellkiyat
rights arose in the present case. But; even
assuming the inference te be correct, the ‘point
does not appear to be so material; for what we
are concerned with is not the historical origin

but the present. position: as regards the respective

rights of the Raja and the: adna maliks, ' These
rights' have not to be decided merely on the
basis of some legal theory or inferences to be
drawn from the prebable:historical origin of the
adna malkiyat rights. Fortunately, we have in
this case a statement of the respective rights of
the ala and ‘the adna mal_'ﬂqfs:?ti;j_];'g;he wajib-ul-anz

g
(2) LLR. (1935) I6 Lah. 533, I e
(3) 129 P.L.R. 1912. B 4
.:_.l
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ol the village and it is obviously on the basis
of this wajib-ul-arz, which is binding on both the
parties, that the question referred to the Full
Bench must be decided.”

If His Highness the Raja of Faridkot was just a talukdar,
probably relinquishment of such talukdari rights—
whether in the years 1945-46 by His Highness or later in
1949 by the former Pepsu State—would not affect the
nature and character of the land in the hands of the res-
pondent, but I consider that if the ala malkiyat (superior
proprietorship) rights with His Highness the Raja of
Faridkot were of the second class as referred to in the
case just cited with a right of reversion to the ala malik
on the death, without an heir, of the adna malik, then the
acquisition ‘of such ale malkiyat (superior proprietorship)
rights would alter the nature and character of the land.
The reason for this is that by such acquisition the holder
of the land, which was previously ancestral in his hands
as adne malik, acquires new rights in it, and having
become its full proprietor, it then becomes his self-acquisi-
tion in the circumstances. If my impression of the former
Faridkot State serves me right, T think His Highness the
Raja of Faridkot had the right of reversion. In the case
of an adna malik succession in the former Faridkot State
was governed by the rules in the dastur-ul-amal of 1893 as
appears clear from Gurbinder Singh and others v. Lal Singh
and others (4), at P. 535; a ]}jvi[s;b'n Bench of this Court has
held'so in that case. According to the rules in the dastur-
ul-amal in’ Chapter II, rule 14 says that the Ruler of
Faridkot State was the ala malik of all the villages in
that State and the rule then fixes ‘hag talukdaeri or
talukdari dues.’ But in Chapter I of the same, rule 1
deals with the question of succession and after giving the
list of heirs entitled to succeed, it is stated that in case of
absence of such heirs the pmpﬁebty would . pass to the
“sarkar’, ‘which in the days of the former Faridkot State
obviously meant ‘the Ruler of Faridkot State. So that
my ‘impression is'correct that in the former Faridkot
Staté there was a right of reversion, in the event of failure
of heirs of an’‘adna ‘malik, to the ala malik, the Ruler of
former Faridkot State. This was a right of reversion

-

(4) TLR. 1958 Punj. 2258=1958 P.L.R. 52.
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somewhat different from a right of escheat, though as both Gurdip Kaur

vested in the Ruler of former Faridkot State, there might o s

Seem 1o be some measure of similarity between the two, C#mand Singh

the State, and on e s o wes lop the Buler of e Sogh, 2
, e dastur-

n:I-a,nmI, the property rights of the adne malik reverted to

him, there really could not arise a question of escheat.

Acquisition of ala malkiyat rights by an adna malik

before the formation of the Pepsu State would alter the

nature and character of the land in the hands of an adna

malik. Although an adna malik held the land as ancestral,

he having acquired the ala malkiyat rights and become

full proprietor of the land would cease to hold the land as

ancesiral, it then becoming his non-ancestral or self-
acquired land,

The difficulty that has thus arisen in this appeal is
due to the fact that there was no issue in regard to the

- character of the land or the property of the respondent

in the trial Court. It seems, however, that the parties
had this matter in mind while the evidence was being led,
because two witnesses of the plaintiff (P.Ws. 4 and 5) say
that the respondent is wvossessed of 60 ghumaons of
ancestral land and Patwari Lachhman Singh as PW. 7
produced the excerpt (Exhibit P.W. 7/A) of the land and
also the jamabandis (Exhibits PW. 7/B to 0). Tt is in the
wake of this evidence that the learned trial Judge appears
to have proceeded on the assumption that the land in the
hands of the respondent is ancestral qua him and his
deceased son, of whom the appellant is the widow. When
this appeal was heard by the Division Bench, the correct-
ness of this assumption was really not questioned on the
side of the respondent. It is only because from the state-
ment ‘of Patwari Lachhman Singh P.W. 7 I have found

‘that the respondent acquii-'ed ala malkiyat rights and thus
. improved his rights in the land that the difficulty in this

respect arises. At one time I was of the opinion that in
this respect and in the other respects, in regard to which
the learned trial Judge did not settle the issues between
the parties, issues should be settled, and upon evidence
report on those issues should 'be’ obtained from' the trial
Court. But there does not appear to have been persistent
opposition, in respect to this question as'to the nature and
character of the land with the respondent, from his side.
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In the circumstances, I am just as well content to leave
this matter here and proceed on the basis that the land
in his hands is ancestral gua him and his deceased son,
the husband of the appellant. It is this fact that I had in
mind when I said in the beginning of the judgment that
there is difficulty about one fact. After some doubt arose
in my mind on this matter, I brought it to the notice of
my learned brothers and we had a discussion over it,

There is then another difficulty, which also arises
because of the non-attention in the trial Court to the
pleadings of the parties and the settling of the real ques-
tions of controversy between' the parties. This second
difficult question to which reference is now being made is
whether the parties are governed by custom in regard to
the nature and character of the land in the hands of the
respondent? 1 have already pointed out that both the
parties say that they are Sidhu Jats and both the parties
agree that the respendent is professionally an agricul-
turist. In her application the appellant stated that she
was married to the son of the respondent according to
custom. In his written statement the res-l:mndent says that
the appellant can come back and live in his house and
will be maintained by him according to custom. The
ancestral character of the land, to which two of the
plaintiff's witnesses make réferen-ce and about . which
assumption has been made on the basis of the revenue
excerpt: also, proceeds on the consideration that.the Iland
in the hands of the respendent is ancestral as that expres-
sion is understoed in the customary law of Punjab. There
is.then the. statement of the 'Assistant Record-keeper
Munshi Fara Singh D.W, 1, who appeared in the Court of
the learned trial Judge with the riwaj-i-am, register of
Faridkot, ;which register had been prepared in 1946 Bk,
(1890' A.D.). The witness says that the members of the
Sidhu Jat - cqmmumty gave answers to the questions in the
riwaj-i-am -and the riwaj-i-am is attested by the members
of -the Sidhu community of Mauza Hari Nau at the end.
There was no:cross-examination of the witness. It is
obvious that the parties were further conscious that being
Sidhu Jats they: are governed by custom in the matter of
character and nature of the land in the hands of the res-
pondent. This Linfer from the manner in which the
parties have led evidence and as it appears on the record,
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No doubt, thig matter

clear if there had been
even as it is

available.

would have become much moye

a direct issue, but on the record,

I consider that this inference is  strongly

as in this state of the
estion as framed in the
0 a larger Bench. The

particular case, and
to it will answer the question of law,
in the four corners of the facts of the
s suggested in an abstract form would
appropriately answered, have to be
answered in the very facts of this particular case,
not possibly be divorced from the same.
On my: part is correct—and I consider that
approach—there
it is: one form o
the other.

I have already stated that it w
facts and circumnstances that the qu
Division Bench has been referred t
question thus has relation to this
although: the answer
but that will be with
case. The question a
still, if it has tq be

It can-
If this approach

it is the correct
is really no substantial difference whether

f question that ig adopted for answer or

The main and the chief question for consideration is
the meaning and scope of the eXpression ‘coparcenary pro-
perty’ as in sub-section (2) of section 19 of the Aet in
relation to the facts and circumstances of the present
case. I have already pointed out that in Angat Singh’s
case: the: learned Judges held that the meaning and scope
of the expression cannot be obiained from the Mitakshra
school of Hindu law, and; consequently, they proceeded on
the- dictionary meaning of the expression, and T have
further expressed the opihion, both above and in the
reference order, that .if the- present parties are governed
by rules of custom in matters of nature and character of
land; the dictionary meaning of' the word ‘coparcenary’ is
impossible- of applieation, because among those, who are
governed by the rules of Punjab Ciistomary Law in regard
te ancestral' property, there never ig coheirship, co-owner-
ship, co-sharership, cco-partnership, tenancy-in-common, or
joint-tenancy between father and son. The undenied
and settled poesition is that the father holds the ancestral
property or land as full owner with: all rights of disposi-
tion; which rights alone are controlled’by his sons and other
reversio'n:ars,- qua whom the pmperty'qr-]'and is ancestral,
but on' specified grounds, the chief’ ground' of which is
want of legal necessity: The son or' the reversioner has

Gull‘c'!ip- Kaur
v,
Ghamand Singh

Mehar Singh, J.
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Gmdlp Kaur no present right, title or intevest in the ancestral land

hmmnd Singh in the hands of the father. It is well settled and it has

| been the position for at least last one Ceniury that the

ehar Singh, J, application of the dictionary meaning of the word ‘co-
parcenary’ is inapplicable to ancestral land in the hands
of a father among those, who are governed by rules of
Punjab Customary Law. Tt is in this wake that Pandit,
1.1 ., also differs from the conclusion of the learned Judges
in Angat Singh’s case and is of the opinion that the dic-
tionary meaning of the word ‘coparcenary’ cannot be
applied to a situation of this type. So the dictionary mean-
ing of the word may be dropped from consideration and
it follows that Angat Singh’s case is not helpful in fthis
respect.

Once the dictionary meaning of the expression
‘coparcenary property’ is dropped from consideration, the
question arises from where are the meaning and scope of
this expression to be found ? It is not an expression that
has not been known to law, the law Courts, or the lawyers. It
has been known in Hindu law for a few centuries. It
has also been known for a considerable period to the
legislature. It cannot, therefore, be said that when the
Parliament chose to use the expression ‘coparcenary pro-
perty’ in section 19(2) of the Aect, it was intending to use
it not in its known—indeed too well known—meaning
among the Courts, the lawyers and the legislators, and
that it was using this expression giving it a different mean-
ing or a novel meaning, and yet refraining to give a defi-
nition of the expression.. The facts that this expression
has been well known and well understood in Hindu law
for a very considerable period and the Parliament not
having defined it in the Act are in my opinion the clearest
indication of the intention of the Parliament that it has
used the expression in the Act with no other meaning and
scope than that it has under the Hindu law, as it has been
understood for centuries past. Even Pandit, J., agrees that
the -meaning of this expression is to be taken from Hindu
law. . Once this aspect of the matter is clear that there
is no other place from where the meaning of this expres-
sion is to be found but-the Hindu law, the rest to my mind
should be rather simple of comprehension. What I mean is
that the meaning of the expression should be taken from
the Hindu law with all its incidences, implications and
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Connotations. Therve are two main schools
the Mitleghyg and the Dayabhaga,
Scope of {he eXpression may be
to the Conception of it in

297

The meaning and the
considered with reference

either school, along with the
PErSon or persons who came lo possess or hold such pro-

13'31‘1'.}'.. the circumstances in which they come to dg so, and
the rights that they acquire in it or that devolve upon

them, This ig What Mulla in his Hindy Law, 12th edition,
page 322, section 220, has to say abou

_ L coparcenary pro-
perty in Mitakshara_ .
“Joint family pro

perty may be divided, according. to
the source fp

om which it comes, into—

(1) ancestral property; and

(2) separate property of coparceners thrown into
the common coparcenary stock, =i
Property jointly acquired by the members of
a joint family with the aid of .ancestral property
is joint : family property.  Property jointly
acquired by the members of a
without the aid of ancestral property may or
may not be joint family property: whether it.is
S0 or not is a question of fact in- each: cage,

"The term"join{ 'farrﬁi.ly_ :p;'uper_ty’ is | synonymous
with ‘c‘opar_cenary_ property.’

‘Separate’ property includeé _-flsélf,-acquired{. property.”
In regard to Dayabhaga the same author at page 491,
section 278, says—

" “Ag under the ﬁﬂitakshara; iamg',_.,so under. the Daya-
bhaga law, coparcenary . property may consist of
ancestral property, or of joint acguisitions, or of
property thrown into the .common  .stock, and
accretions to such property.”

The learned counsel for the appellant has contended ithat.

i i : : . erty’ in

ning and conception of ‘coparcenary . prop )
Liihﬂiae sr:iﬂcls is the same and as ancestral property is
oparcenary property, so in the presents case the ancestral
;rgperty in the hands of the respondent be:held to be

ol Hindu law,

Gurdip Kaur
A
Ghomand f&ingh

Mehar Singh. J.

joint family -
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G““ﬂiﬁ' Kaur  coparcenary property in his possession. It has been
L s suggested that how the coparcenar roperty comes into
Ghamand: Singh being under either schoul,pwhc: haérr £ghts in such pro-
Mehar Singh, g, Perty, actual nature of such rights, or the incidence of
such property should be entirely ignored when finding the
meaning of the expression ‘coparcenary property’ as in
section 19(2) of the Act with the aid of the meaning and
conception of the same expression in either school. This,
if T understand right, has found favour with my learned
brother Pandit, J. But sub-section (2) of section 19 of the
Act only makes the obligation against the father-in-law to
maintain his predeceased son's widow if he has any co-
parcenary property in his possession. How can, in view
of this statutory provision, it be ignored in what manner
and under what circumstances a person comes in posses-
sion of or holds coparcenary property? Immediately as it
is necessary to see whether a person does or does not
possess or hold coparcenary property, it just cannot be
forgotten how he does so or whether what he is said to
hold is in his possession co-parcenary property or not.
If the suggestion as above was to be accepted, some-
what most extraordinary result follows under Dayabhaga,
Mulla in section 277, at page 419, of his Hindu law, 12th
edition, says this in regard to coparceners according to
- Dayabhaga law—
“According to the Mitakshara law the foundation of
a coparcenary is first laid on the birth of a son.
The son’s birth is the starting point of a copar-
cenary according to that law. Thus if a Hindu
governed by the Mitakshara law has a son born
to him, the father and the son at once become
coparceners, :
According to the Dayabhaga law, the foundation of
a coparcenavy is first laid on the death of the
father. So long as the father is alive, there is
no coparcenary in the strict sense of the word
between him and his male issue. It is only on
his death leaving two or more male issues that
. a coparcenary is first formed, — etsn
Raghavachariar in his Hindu Law, 1960 edition, at page
340, on this siibject saj,i‘s'-’T'.'
“Under the Dayabhaga there can be no coparcenary
‘between a fathen and his son. So long as the
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. father js alive, the son does not take any interest Gurdip Kaur
: in the ancestral property in the father's hands, -
and the right of birth in the said property Sfimnang e
accorded to the son under the Mitakshara does yehar Singh, J,
not exist under the Dayabhaga, * % # % % ®

o 4 & - L £l
What is known as the coparcenary under the
» . Dayabhaga springs up only on the death of the

father while the Mitakshara coparcenary is
founded on the birth of a son. The Dayabhaga
coparceners are in the position of tenants-in-
common, with the result that on the death of
any of them, his own heirs, even though they be
females, step into the shoes of the deceased and
become coparceners with his surviving copar-
ceners. * # % * % Tn ghort, on the death of
the coparcener, his interest will descend to his
own heirs, though they be his widows or
daughters, and will not survive to the other
coparceners, the reason being that, though the

g coparceners under the Dayabhaga have unity of
possession as distinguished from the unity of
r ownership existing as between coparceners

under' the Mitakshara, each coparcener takes a
: defined share in the coparcenary property and
5 can transmit it to his own heirs.”

Mayne on Hindu Law and Usage, Eleventh Edition, at
page 363, says—

“When we turn to the joint family under the Daya-
bhaga law, we find that, its bases are, in
important respects, different from those of a
Mitakshara joint family. The Mitakshara con-
ception of the son’s right by birth is altogether
alien to it, Jimutavahana and his school do not
recognise the distinction between unobstructed

o and obstructed heritage. There is, therefore, no
right of survivorship; on the death of the
father, the sons take his estate strictly by
inheritance. As a consequence, the sons have

5 no right, during the lifetime of their father, to

claim a partition even in respect of the ancestral
property. Where property is held by a father as

:IA--‘_
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head of an undivided [amily, his male issues
have no legal claim upon him or the property,
except for maintenance. The father can dispose
of the property whether ancestral or self-
acquired as he pleases. Consequently, they can
neither control, nor call for an account of his
inanagement. It follows, therefore that under
the Dayabhaga law, a father and his sons do
not form a joint family in the technical sense
having coparcenary property.”

The same author at page 55 points out that the Dayabhaga
treats the father as the absolute owner of the property,
and authorises him to dispose of it at his pleasure. Gour
in his Hindu Code, Fourth. Edition, at page 358, says—

13 - * i ' e F

the right of
‘the Mitakshara coparcener arises on his birth,
while: the right of the Dayabhag coparcener
_arises -on the death of his father, leading to far-

- reaching results:as regards the right of the
- father: Under the Mitakshara law, he is merely
' a-manager of the joint estate and his rights are
limited by those of ‘his son and other coparceners,
whereds under the Dayabhag, the father is the
absolute owner of all his estate, whether self-
-' acquirjéd' orrancestral, and he can deal with it in
any manner he likes irrespective of the consent

of his sons. " » * *

i i It V] . & i i ik
- ! L+ ' g = g &

oo dlEE # i 4 2 * &

wrpwhile the share of the Mitakshare coparcener is
. neither fixed nor defined, that of the Dayabhag

© «' lcoparcener is both. 'On the death of the father
-~ "wtherright in the one case passes to the son by
| survivorship, in the other case by inheritance or
'devise.. On'the death 'of the father the sons may

call ‘for a partition or remain' joint. 'In that
"+ casesthe coparcenary will be subject to the rules
! applicable to the ' Mitakshara coparcenary as
-'-Tég"al_'i:"l_s 'its management and the rights of the
‘manager and the coparceners, inter se, with
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this difference that while the right of the Mitak-
shara coparcener {o alienate his share for value
is not universally conceded, and his right to
alienate otherwise is universally denied, the
Dayabhag coparcener, having his share fixed, is
free to devise or transfer it for or without
consideration.”

The authors on Hindu law are thus agreed (1) that a
Dayabhaga father is the absolute owner of the property
in his hands, whether ancestral or self-acquired, (2) that
coparcenary does not come into existence under the
Dayabhaga until the death of the father when the song
hold the property as tenants-in-common, (3) that in case
the sons, after the death of the father, decide to continue
to remain joint, then only, and not before, does coparcenary
property come about with such a coparcenary or joint

Hindu family with somewhat similar incidences as pertain-

to- the coparcenary property of the Mitakshara, and (4)

* that during the lifetime of the father, he does not hold any

property, whether ancestral or otherwise, as coparcenary
property. On' these' considerations, it would seem to be
rather extraordinary to hold that a Dayabhaga father, who
is the absolute owmer of the property in his hands and no
property in-hisihands is ' coparcenary property, is still
obligated: to maintain: his predeceased son’s widow under
sub-seetion (2) of section 19 of the Aect, because the expres-
sion ‘coparcenary property’ in that provision has to be read
as: ‘ancestral’ property’ in his hands. Every author is
agreed that a Dayabhaga father holds and possesses no
coparcenary. property, and that in that school coparcenary
does not-come into existance with: coparcenary property,
until after the death: of the father. There thus seems to
be an' apparent inconsistency with: the settled state' of
Dayabhaga law and the suggestion that has been made that
though a Dayabhaga father has no ‘coparcenary’ property’
with him, and it does not come! into existence until after
his-death, he-still isi to be held:in' possession' of ‘‘coparce-
nary property’ for the purposeof:sub-section (2) of section

Gurdip Kaur
.
Chamand Singh

Mechar Singh, T.

19 of the Act.. One:of the requivements of that provision

is that the father-in-law has:to'be possessed of ‘coparcenary
property’ before the obligation: can' be enforced against
him. But if duving his lifelime he‘has no oceasion to have

‘coparcenary property’, how: willlihb?-becnme possessed ' of-
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any such property? It has been said that this aspect of
the matter be ignored, the incidence of coparcenary pro-
perty be ignored, the rights of the coparceners in such
property be ignored, but, because such property includes
ancestral property, so whoever is possessed of ancestral
property no matter whether it is ‘coparcenary property’ as
understood either in Dayabhaga or Mitakshara, he is
within the scope of that expression in sub-section (2) of
section 19 of the Act. The approach averlooks the fact
that it is not ancestral property in possession of the father-
in-law which is the basis of the statutory obligation, but
‘coparcenary property’. The expression ‘ancestral pro-
perty’ has been as well known and understood, and for
as long a time past, as the expression ‘coparcenary pro-
perty’, and if the intention of the Parliament was that the
latter- expression is to be read as the former expression,
both expressions having been well known and well under-
stood, there was no reason why the Parliament did not
employ the expression ‘ancestral property’ instead of
‘coparcenary property’. But as has been shown, ‘copar-
cenary property’ consists of more than merely ‘ancestral
property’. It may include property thrown into the com-
mon hotch-potch and may also include accretions from the
income of'the coparcenary property nucleus. So that
limitation of this expression to ‘ancestral property’ would
not be justified. I have already said that neither the
incidence of ‘coparcenary property’, nor the rights of the
coparceners in it can possibly be ignored while understand-
ing the meaning, scope and import of this expression; for
if those- aspects are left out, the property would cease
to be ‘coparcenary property’. If there are no coparceners,
there would be no meaning in any coparcenary property,
if the circumstances in which it comes into existence and
the rights that spring up are to be ignored, thereiwould be
no property that will be ‘coparcenary 'property’. The
very fact that sub-section (2) of section 19 of the Act
emphasises possession of coparcenary property by the
father-in-law has.direct bearing on incidence of such pro-
perty and rights in such property. If there is coparcenary
and it has coparcenary property, ancestral property as
constituent of coparcenary property may be equated with
it, But if there is no coparcenary, and it follows that in
such a case 'there cannot be a ‘coparcenary property’,
ancestral property obviously will not be coparcenary
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property. Thig ig exactly the position of the father in the
DE?"thﬂEﬂ. He, in his lifetime, holds oy possesses  no
CONparcenary property, and it would be contrary to Daya-
bhaga law 1o say that he does so even for the purpose of
sub-section (2) of section 19 of the Act. It is, in my opinion,
obvious that the father in Dayabhaga has no obligation
under sub-section (2) of section 19 of the Act to maintain
A widow of his predeceased son for the simple reason that
he has no ‘coparcenary property’ in his possession. Teo

my mind this conelusion follows from the state of that
law as a matter of course,

The position among the tribes such as the tribe of
the parties in the Punjab Customary Law is somewhat
exactly the same, The father is the absolute owner of the
immovable property with him, ancestral or otherwise,
subject only to the right of the son or other reversioner to
impugn- his aliehation of ancestral property on the ground
of want of legal hecessity.  Apart from this the son has
no right in the property with the father, even if ancestral,
just as in Dayabhaga he has no such right. If my conelu-
sion that sub-section (2) of section 19 of the Aect ig not
attracted to a Dayabhaga father who is in his lifetime
never possessed of ‘coparcenary property’, it is equally
frue of a father governed by Punjab Customary Law in
matters of nature and character of immovable -property
with him. I have already pointed out that there is ample
evidence on the record that the parties are governed by
custom in matters of nature and character of land and
that for the present ‘purpose the consideration proceeds
on the assumption that the land with the respondent s
ancestral land qua him and his deceased son, the husband
of the appellant, as that expression is understood in Punjab
Customary Law. The learned trial J udge has pointed out
the difference in conception of ancestral property in Hindu

© law "and in Punjab Customary Law. There is a certain

amount of similarity as well but the expression does not
mean the same thing in both systems. While in Hindu
law ancestral property beecomes coparcenary  property
with the coparcenary 'and only the members of the copar-
cenary have rights in and in relation to it, in Punjab
Customary Law nobody has any rights in relation to
ancestral property but the present holder except that his
reversioners, who may extehd beyond three degrees, may

Gurdip Kaur
.
Ghamand Singh

Mehar Singh, J,
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urdipKaur  be able o impugn his alienation of the same on the ground

Ghamand Singh of want of legal necessily. Such reversioners will go far
— ° beyond the confinements of members of the ordinary co-
Mehar Singh, J. Parceners in Hindu law. The learned counsel for the appejl-
lant has urged that an expression such as ‘ancestral pro-
perty’ and the expression such as ‘coparcenary property’
in Hindu law may not be much adverted to in this respect,
but -that the meaning of the expression ‘coparcenary pro-
perty’ in sub-section (2) of section 19 of the Act be: taken
as ‘family property’, but this expression which the learned
counsel for the appellant has used is so vague as to
convey no precise meaning. If the other argument on
behalf of the appellant was accepted, that the incidence of
the expression ‘coparcenary property’ in Hindu law and
of rights in-and connected with such property as described
by:that:law are to be ignored, it would mean using - the
text bocks on Hindu law as a dictionary [or finding the
meaning -and scope of the expression ‘doparcenary pro-
perty’ and tearing it out of the context without the:least
reference o the circumsiances in which it comes into
existence and the rights that.arise out of it and in relation
to,it in those whose property it is. Without such incidence
and:the statement of rights-it will be an empty expression
ofino-meaning whatever. 5o, as I have said, the position
of the father .in this context in the tribes governed by
Punjab -Customary : Law in'the 'matter of mnature and
character -of immovable property is somewhat exactly the
same .4as the  position of Dayabhaga father with the pro-
perty in. hisi hands or possession, that is to say, neither has
or.is, possessed of ‘coparcenary property’.

In. this' view, the meaning and scope of the expression
‘coparcenary property’ in sub-section (2): of -section 19 of
the Act come-to be confined only to Mitakshara, and then
the :expression is clearly understandable in’its full mean-
ing -and ~scope. The sons and coparceners in Mitakshara
coparcenaryhave rights in the coparcenary property from
birth,r and unless a .son or a coparcener separates; on-his
death the ‘father-will be in possession of coparcenary pro-
perty~as that expression is used in sub-section (2) of section
19 of the Act. 1 T : '

AgiIvhave. already pointed out there has been some
controversy ‘whetherthe parties are or are'not governed

e
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by custom in regard to nature and character of the land Gurdip Kaur
with the

espondent, but here, although I have come to B

a different conclusion above in this respect, I will proceed GPamand Singh
on the assumption that the parties are not governed by
the Punjab Customary Law in this respect. The result
will be that according to section 5 of the Punjab Laws
Act, 1872, they wil] fall back on their personal law, that
is to say, Hindu Law, but when parties as those of the
present litigation belonging to tribes of the same type in
the Punjab so fall back ultimately on Hindu law, it has
even then been never understood that they have been
imputed, even by fiction, to have even known what is a
coparcenary as that is understood in Hindy law, what is
a joint family as it is understood in that law, or what is
coparcenary or joint family property as those expressions
are understood in the same law. I have consulted Ratti
gan’s Digest of Customary Law, 1938 edition, and also
subsequent edition by Om Prakash Aggarwala, in 1953, and
not one case has been found in which it has ever heen
suggested, let alone held, by any Court that when Jats, as
the present parties are, fall back on Hindu law because
of the provisions of section 5 of the Punjab Laws Act of
1872, they are by some fiction, in any circumstances, to be
deemed to ever form a coparcenary or a joint Hindu
family, or to be taken as possessed of coparcenary or joint
family property. Assistance can be obtained to meet the
particular situation of a particular litigation between such
parties. from the broad principles of Hindu law, but the
concrete conceptions of ‘joint family or coparcenary, or of
joint family property or coparcenary property, have
never been known to or understood by such people, nor
has any Court applied the same to them to this day. At
the Bar the learned counsel were unable to refer to one
single case of this type and surely'in the last century
there must have at least' been one occasion when a situa-
tion arose that the Courts had an opportunity to say some
such thing. I think it may be taken as settled and undis-
puted that the Jats in the Punjab know nothing of the
conception of a joint family or ' coparcenary or of the
conception of coparcenary property or joint family pro-
perty. So, in any event, the conception of ‘coparcenary
property’ cannot possibly be applied to them, unless on the
view that this expression in sub-section (2) of section 19
of the Act is to be equated with ‘ancestral property’, but

Mehar Singh, J.
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Gurdip Kaur

. then that can only ba done in Mitukshara where it is basis

Gl mnm:I Singh ﬂfr toparcenary property, and not under Punjab Customary

Law, because the present holder of ancestral property in

the latter law holds it in his own right, as the father in
Dayabhaga, and not as member of a coparcenary.

Mehar Singh, J,

Two arguments with reference to the provisions of
the Hindu Suecession Act, 1956 (Act No. 30 of 1956), may
now be considered. It has first been suggested that while
dealing with the subject of ‘intestate succession’ in
Chapter II of that Act, section 6, the expression used 1is
‘Mitakshara coparcenary property’, and that if the expres-
sion, ‘coparcenary property’ was limited to the Mitakshara
Coparcenary, similar expression would have been used
in the Act as in Act 30 of 1956. Section 6 of the latter
Act deals with devolution of interest in ‘Mitakshara co-
parcenary property’, and with the rule of survivership
in Mitakshara applying to a Mitakshara coparcenary. If
was to avoid confusion in the application of the rule in
section 6 to any other coparcenary property such as in
Dayabhaga that the expression used in section 6 is ‘Mitak-
shara coparcenary property’. But it appears that it was
not necessary to use the same expression in the Act as
has been used in section 6 of Act 30 of 1956 and, in any
case, this will not justify giving some novel meaning to
the expression ‘copafcenary property’ in sub-section (2)
of section 19-of the Act than the state of the law permits
and when the Parliament could itself have defined this
expression if it was intended to give it a different mean-
ing- than that to be found in Hindu Law. So that this
considération does not advance the case on the side of the
appellant. It has next been pointed out that in sub-
seetion (2) of section 19 of the Act, a daughter-in-law is
only -entitled to maintenance if she has not obtained any
share in the coparcenary property in the possession of
her father-in-law, and that such a situation can - hardly
evér arise in view of the proviso and explanatioh 1 to
section 6 of iAct 30 of 1956, according to which, on the death
of a coparcener in a Mitakshara coparcenary leaving a
female; such as 'a widow, his share in the ‘Mitakshara
coparcenary ' property’ devolves: by testamentary or
intestater succession, ag the case may be, according to the
provisions of A€t 30 of 1056 and for this purpose the dale
of the death of stich coparcener is to be taken to be the
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date of partition of {tho ]“'ﬂ}JC‘l'l}’

by such coparcener, Thig
means that on {he

death of a copareener in a Mitakshara
Coparcenary hisg widow inherils his shate in that
CENATY as if on the date of hie death
Mmember of such a Coparcenary. Ti{ has been said that if
the expression ‘coparcenary property’ in sub-section (2)
of section 19 of the Act was limited to Mitakshara, in
CVEry case according to section 6 of Act 30 of 1956 such a
widow will inherit 1o her  deceased husband, and
obviously will thus not ever come {o have any claim under
sub-section (2) of section 19 of the Act. And it is pointed
out that this would mean that sub-section (2) of section
19 of the Act is redundant whereas Legislature never
enacts a redundant provision. This last proposition is
correct, but it does not unoften happen that the Legisla-
ture enacts a provision out of abundant caution to meet a
situation that may very rarely and in extreme eircum-
stances arise, and it appears to me that this is what the
Parliament has done in enacting sub-section (2) of section
19 of the Act in spite of the provisions of section 6 of Act
30 of 1956. It has to be remembered that from various
sources a daughiler-in-law can have maintenance, the
father-in-law, is the last source, and it appears clear that
the Parliament enacted this provision, 'in spite of the
existence of section 6 (proviso and explanation 1) of Act
30 of 1956, out of abundant caution. So that this considera-
tion does not advance the case of the appellant either.

copar-

There are two cases which are cited in the reference
order as well and upon which reliance has been placed at
the hearing on the side of the appellant. The first case
is' Sirdar Bahadur Sirdar Indre Singh v. Commissioner of
Income-tax, Bihar and Orissa (5), and the second case is
Raghbir Singh Sandhawalia v. The Commissioner of
Income-tax, Punjab and others (6), both of .which are
cases under the Indian Income Tax Aet, 1922, in which
the .argument was that the' assessee was a member of a
Hindu undivided family as that/expression is or rather was

understood in that Act. There was nobody, there to

contest any such stand as the. .same. is contested between
parties to a litigation arising out of the same family or

—

(5) ALR. 1943 Patna 160, . =
'(6) LLR. 1958 Punj. 318=A,L,R. 1958 Punj, 250,

Crurdip Kaur
v

Gthamand Singh

he was a separated Mcm- i
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the tribe. In the first case, the finding of the learned
Judges was that the income was that of the assessee alone
Emfd consequently the question of the incaﬁ‘ae being of z;
Hindu undivided family did not arise. So that anv
observation of the learned Judges with regard to the family
status of the assessee in that case is obviously obiter. In
the second case without more the learned Judges just
proceeded on the assumption that the assessee was a
member of a Hindu undivided family. There was no
material for that purpose. It seems that the Commissioner
of Tncome Tax in neither case challenged this as a fact
and these two are not cases decided according to Punjab
Customary Law. There is no reference to this matter
in these cases. To my mind, these cases are not at all
relevant so far as the facts and circumstances of the
present case and the question arising in it are concerned.

In my view, the expression ‘coparcenary property’ in
sub-section (2) of section 19 of the Act has the meaning

“and scope as that expression is used in Mitakshara and

that it only extends to ‘ancestral property,” which is co-
parcenary property on account of ifs being ancestral
according to the Mitakshara, and it does not apply to
‘ancestral property’ as the expression is understood in
Punjab Customary Law, rules of which govern the parlies
to this case in regard to nature‘and character of immovable
property or land. This is my answer to the question
before the Full Bench, whether the question is taken in
its original form or in its suggested amended form, though
T have already pointed out that answer to an abstract
question is not possible without reference to facts and
circumstances of a particular case. In this approach the
judgment and decree of the learned trial Judge are not
open to exception and T would, therefore, affirm the same,
leaving the parties to their own costs in this appeal in

peculiar circumstances of this case.

P. D. Saarma, J—I1 have had the advantage of reading

the judgments prepared by my learned brothers Mehar

Singh and Pandit, JJ. in this case. I agree with Pandit J.

and wish to add a few words of my own.

of the case which have given rise
be stated. Shrimati Gurdip
dow of Harnek Singh,

The material facts
to this reference may briefly
Kaur applicant-appellant is the wi
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W_hﬂ died a few years back. He was a son of Ghumand
Singh, respondent. In 1959, the appellant instituted the
present suit claiming future maintenance and arrears of
mainienance for the last three years and seven and a half
months at the rate of Rs. 100 per mensem from her
father-in-law, the respondent. She alleged that the
respondent was in possession of entire ancestral, non-
ancestral, movable and immovable properties including
498 kanals 5 marlas of land. a tractor, a corn-threshing
n‘Eachine, and cattle, all worth Rs. 2,00,000, which brought
him a monthly inecome of Rs. 2,000. She further averred
that her mother had died and father had contracted a
SE..EGTld marriage 13 years back severing his connection
with her, and that she had no other means of livelihood,
She went on to urge that the respondent after the death
of her husband continued paying her Rs, 100 per mensem
as maintenance allowance for a period of one year and
that he discontinued doing so for the last about three
vear and seven and a half months. She admitied that the
respondent had other sons, who were all earning hands and
daughters excepting one had been married.

The respondent resisted her claim and in deing so
pleaded that the property in his hands was non-ancestral,
that the appellant was earning as a seamsiress about
Rs. 2 to Rs. 3 per day and that according {o the agricultural
custom prevalent amongst them she should live in his
house as his daughter-in-law and he would maintain her.
He denied having paid Rs. 100 per mensem as maintenance
allowance to her for one vear after the death of his son
" Harnek Singh. According to him she left his house after
the death of his son and at the time carried with her
ornaments of the value of Rs. 2,000 which had been given
to her by him on the occasion of her marriage.

The trial Judge framed. the following issues:—

(1) Whéther the applicant is unable to maintain
herself ?

(2) If issue No. 1 is prnved,'is she not entitled to

maintenance for reasons stated in paragraph 8
of the written statement?

(3) Relief and against what property ?

Gurdip Kaur
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Issue No. 1 was decided in favour of the applicant. As
regards issues Nos. 2 and 3, he observed that the aPPfh'
cant had not pleaded any custom for the grant of main-
tenance by the father-in-law and her claim was under
section 19 of the Hindu Adoptions and Maintenance ﬂ_et
(No. 78 of 1956) (hereinafter referred to as the Act), and
further that the term ‘coparcenary property’ as used there-
in did not include ancestral property of a father-in-law
governed by custom and on this score he disallowed the
applicant’s claim for maintenance against the respondent.
She felt aggrieved from the above and filed the present

appeal which came up for hearing hefore a Division Bench
of this Court, i

The learned counsel for the appellant before the
Division Bench while arguing amongst other things also
urged that the expression ‘coparcenary property’ as used
in the Act ineludes ancestral property of a person, who
Was governed by custom and in'support thereof relied on
(1) Jal Kaur v. Pala Singh (1),-and (2) Angat Singh v.
Dhan Kaur (Regular First Appeal No. 16 of 1961) decided
on 9th October, 1963, Both these cases tend to lay down
that the term ‘coparcenary property’ did include ahcestral
property of the type alluded to above. The learned Judges,
however, thought that these two decisions did not enunciate
the law correctly and referred the following question for
an authoritative pronouncement to a Full Bench: '

“Whether the expression ‘coparcenary property’ in

section 19(2) of Act 78 of 1956 applies to ancestral
property as that expression is undestood under
custom as it is followed by the tribe of the parties,
thatlis to say, Jats in this State 7

The learned counsel for the appellant_cnntended'that

the words, “custom as'it is followed by the tribe of the
parties, that is to say, Jats in the State,” occurring in the
reference indicated that it had been taken for granted that
the parties followed custom and not personal law. He
went on to urge that it would be wrong to make such an
assumption since the parties nowhere | alleged in their
pleadings that they followed custom in such matters and
the trial Court also omitted.to frame any issue on this

point and. in, the ﬂirﬂumﬁt_a.;lces the presumption was that
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the parties followed their personal law,—wvide section 5 of Curdip-kaur
tl?e Punjab Laws Act (Punjab Act No. IV of 1872). In Ghun‘rn:fi' Singh
View of his objection and by common consent the reference
15 {0 read as, “What is the meaning of the expression ‘co-
parcenary property' used in seetion 19(2) of the Hindu
Adoptions and Maintenance Act (No. 78 of 1956)",

Sharma, J.

The learned counsel for the appellant further arpgued
the expression ‘coparecenary property’ used in section 19(2)
of the Aect did not and could not mean coparcenary pro-
perty of the Mitakshara coparcenary comprising amongst
others of a father and his deceased son whose widow eclaim-
ed maintenance under this provision of law as the plain
language of the section did not warrant it and such a
strétched interpretation would lead to untenable results
which the framers of the Act could never have meant, He
pressed for an interpretation which would cover cases of
all Hindu widowed daughters-in-law against their fathers-
in-law in posséssion of coparcenary property meaning
thereby ancestral property, accrefions thereto and the
property thrown into common stock by members of the
joint family, provided they fulfilled the other conditions
laid down in section 19 of the Act. The learned counsel
for. the respondent, however, maintained that the expres-
sion ‘coparcenary, property” could mean nothing but pro-
perty of the Mitakshara eoparcendry in the strict sense con-
sisting of the appellant’s father-in-law and her deceased
husband in the hands of the former. Section 19 6f ‘the Act
runs as: i

[His. Lordship réad seétion’ 19 and ‘continued: |

There is no doubt that the expressions ‘coparcenary pro-
perty’ and ‘ancestral property’ ‘have been used in the
earliest commentaries .on Hindu law, subsequent legisla-
tions on this’ part of law, and 'the pronouncements of the
High Courts in Tndia, the Privy Council and the Supreme
Court, In thése_ circumstahces 1 agree with the learned
counsel for hoth the parties that it ' woild not be proper
to give dictionary meanings to ‘thése terms. If we inter-
pret the expression ‘coparcenary pfﬁ'p‘éf-_ty.' as property of
the. coparcenary, comprising of the father-in-law, his
deceased son  and others as strietly ‘nderstood  in
Mitakshara law, then no daughlﬁf-iﬁ-l’ﬁ‘}}ff‘rﬁrﬁuld be able to
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successfully lay her

claim for maintenance against her
father-in-law - St

belans: G except those whose .hushands had died
No. 30 Ng into force of the Hindu Succession Act
4‘{’1 f . of 1956). Because sub-section (2) of section 19 of the
€l provides that the daughter-inlaw would not be
entitled to claim maintenance from her father-in-law if
she ?md obtained any share in the coparcenary property.
Section 6 of the Hindu Succession Act lays down:

“6. When a male Hindu dies after the commence-
ment of this Act, having at the time of his death
an interest in a Mitakshara coparcenary pro-
perty, his interest in the property shall devolve
by survivorship upon the surviving members. of

- the coparcenary and not in accordance with this
. Act:

Provided that if the deceased had left him surviving
a female relative specified in class I of the
Schedule (which includes daughter-in-law) or
a male relative specified in that class, who
claims through such female relative, the interest
of the deceased in the Mitakshara coparcenary
property shall devolve by testamentary or
intestate succession, as the case may be, under
this Act and not by survivorship.

% Explanation 1.—For the purposes of this section, the
interest of a Hindu Mitakshara coparcener shall
be deemed to be the share in the property that

«.would, have been allotted to him if a partition of
 the prtiperty had taken place immediately bef?re

.. . - his death, irrespective of whether he was entifl-

1t .: -.ed to:claim partition or not.

;-,Explanatian 9—Nothing contained in _the. proviso to

. this section shall be construed as enabling a person

who has separated himself from the coparcenary

pefore the death of the deceased or any ‘m': his

.+ v+ heirs to claim . on intestacy a share in the
interest referred to therein.”

'fhé Widlclmwed daughter-in-law under the above provision

of law after its coming ‘into operatio

n in all eventualities
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will oblain a shave in a Mitakshara coparcenary property

in the hands of her father-indaw on the death of her Ghama

lnlS_band. Therefore, it will not be possible for her to
?Ialm Mmaintenance under section 19 of the Act, Tt
15 a settled proposition of law that under Dayabagha law
and Custﬂmar}' law as followed in the Punjab a son does
hot constitute a coparcenary with his father in the striet
sense as the term ‘coparcenary’ is understood and inter-
preted in Mitakshara law. Section 19 of the Act cannot
be understood to cover only the cases of widowed
daughters-in-law whose husbands had died before the
Hindu Succession Act came into force because the
language thereof does not Justify such an interpretation,
It inter alia provides, “Any obligation under sub-section
(1) shall not be enforceable if the father-in-law has not
the means to do so from any coparcenary property in his
possession out of which the daughter-indaw has not
obtained any share”, . . .. This has no reference to the
extent of the interest of the deceased son in the Mitak-
shara coparcenary property but talks of any coparcenary
property. Further, as I shall presently show, a widowed
daughter-in-law prior to the coming into force of the Act
could claim maintenance as of right from her father-in-
law out of the Mitakshara coparcenary property in which
her deceased husband had interest which was not restrict-
ed in the manner now provided in the Act. If section 18
had been enacted to cover the case of such a widowed
daughter-in-law only, her rights would not have been
whittled down. It was to provide uniform law for the
claims of all widowed daughters-in-law in certain condi-

tions against their deceased hubsands’ fathers. If the

expression . ‘coparcenary property’ is given the restricted

'meaning as suggested by the learned counsel for the res-

pondent, section 19 of the Act will be rendered nugatory.
The Courts are reqguired to give purposeful meaning to the

“expression ‘coparcenary property’ so that this benevolent
provision of law should not be reduced to sordid insignifi-

cance. Lord Denning in Seaford Court Estates, Limited
v. Asher (7), at page 164 observed:

 “Whenever a statute comes up for consideration it
must be remembered that it is not within human

el
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powers to foresee the manifold sets of facts
which may arise, and, even if it were, it is not
possible to provide for them in terms free from
all ambiguity. The English language is not an
instrument of mathematical precision. Our
literature would be much the poorer if it were,
This is where the draftsmen of Acts of Parlia-
ment have often been unfairly criticised, A
judge, believing himself to be fettered by the
supposed rule that he must look to the language
and nothing else, laments that the draftsmen
have not provided for this or that, or have
been guilty of some or other ambiguity. It
would certainly save the judges’ trouble if Acts
of Parliament were drafted with divine pre-
science and perfect clarity. In the absence.of
it, when a defect appears a judge cannot simply
fold his hands .and blame the draftsman. He
must set to work on the constructive task of
finding the intention of Parliament, and he must
do this not only from the language of the
statute, but also from a consideration of the
social conditions which gave rise to it and. of
the mischief which it was passed to remedy,
and then he must supplement the -written word
so as to give ‘force and life’ to the intention of

the legislature.”

The same principle was reiterated by our own High Court
in cases (1) Hardawari Lal v. Moti" Ram (8), (2) Piara Singh
and others.v. The State (9), and (3) Jal Kaur v. Pala
Singh (1). The Supreme Court in Workmen of Dima-
kuchi, Tea. Estate v. Management of Dimakuchi Tea. Estate .
(10), observed :

“The words of a statute, when there is a doubt about

their meaning are to be understood in the
sense. in which they best harmonise with the
subject of the enactment and the object which
the Legislature has in view. Their meaning is

(8) :A:I.R= 1952 Pugj. 416,
(9) TLL.R. (1960)2 Punj. 814—A.LR. 1960 Punj. 538.

(10) A.LR. 1958 S.C. 353.

¥
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found not so much in a strictly grammatical or
etymological propriety of language, nor even
in its popular use, as in the subject or in the
occasion on which they are used, and the object
to be attained.”

The Supreme Court again emphasised this wholesome
canon of interpretation of statutes in case, State of Uttar
Pradesh v. C. Tobit and others (11}, Dua, J. while

examining ‘ the scheme of the Act in Jal Kaur's case
remarked: — '

Gurdip Kaur
ﬂl
Ghamand Singh’

Sharma, J.

“All the recent enactments which have, as their -

fundamental purpose, the removal of Hindu
‘women’s disabilities and conferment on'them of
‘better rights for maintenance and property
may be legitimately and with advan-
tage referred to and harmoniously construed
for the ‘purpose of ascertaining the real mani-
fest intention and the underlying cardinal pur-
pose of the Parliament in enacting the Hindu
Adoptions and Maintenance Act, in‘'response to
the needs and demands of a progressive society.

These legislative measures clearly reflect the
modern liberal tendency of the Hindu society
to“confer on Hindu women much larger rights
than they had heretofore been enjoying. The
medieval conservative theory of treating women
as inferior beings has been finally discarded by
the Parliament in the clearest possible terms.
In view of these objectives one must place a
liberal interpretation favouring Hindu women
on the provisions of the Hindu Adoptions and
Maintenance ‘Act.”

[ am in respectful agreement with these observations.
Keeping in view that the Act has to be liberally interpret-
ed in favour of the widowed daughter-in-law and also
that purposeful meanings have to be given to the exvres-
sion ‘any coparcenary property’, -é‘f;:c_glu,!?ﬁ't the same time

(11) AR, 1958 S.C, 414,
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G“J-‘dii Kaur  faithfully applying the canons ol interpretation of

Ghamang Sina, Statutes as expounded in the above authorities I feel that
amand Singh )

sole emphasis has te be laid on the source and type of the
Sharma, J, property and nol as to who else, if any, was or is a co-

parcener with the father-in-law in whose possession the
Coparcenary properity, ¥ accountable towards the claim
of maintenance of the widowed daughter-in-law. Because
a plain reading of section 19 of the Aect will unmistakably
reveal that the right of a Hindu widowed daughter-in-
law to claim maintenance from her father-in-law is in
no way linked with these incidents except that she should
not have obtained a share in such a property. It was
suggested that this could have been more readily accom-
plished by the use of the term ‘ancestral property’ but
this is not a correct view of the matter. The framers of
the Act believed and, if I may say so, rightly: that basi-
cally the claim of a Hindu widowed daughter-in-law for
maintenance against aceretions to the ancestral property
and the property thrown into the common stock under
defined circumstances , rested. on .the same footing as
against the ancestral property in the possession of her
father-in-law and so they in their wisdom: preferred to
use a more, comprehensive term ‘coparcenary property’ as
the same stood defined in its abstract form in Hindu law
by Mulla and other treatise on this subject by eminent
commentators like Mayne, Gour and Raghavachariar.
The terms ‘coparcenary property’ and ‘separate property’
have been defined in para 220 at page 321 of the Principles
of Hindu Law by D.F. Mulla (Twelfth Edition) as:

%220, Property, acccr.rding to the Hindu law, may be
 divided into two classes, namely, (1) joint family
property, and (2) separte property.

Joint family property may be divided, according
to the source from which it comes, into—

(1) ancestral property; and

(2) separate property of coparceners thrown into
the; common coparcenary stock.

Property jointly acquired by the members of a
joint. family with the aid .of ancestral property

=1
., e LR 2
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is joint family property. Property
acquired by the members of a joint family
without the aid of ancestral property
may or may not be joint family property;

whether it is so or not is a question of fact in
each case.

The term “joint family property” is synonymous

with “coparcenary property.”
“Separate” property includes  “self-acqiired,
property.”

Again ancestral property has been. defined in para 223 ibid
as:

“223. All property inherited by a male Hindu from
his father, father's father, or father's father's

This definition of coparcenary property and ancestral pro-
perty is common to both Mitakshara and Dayabhaga law.
The property inherited by a male owner in the. Punjab,

who is governed by custom, from his father, father’s .

father, or father's father’s father is -also styled as ances-
tral property. Therefore, the expression ‘coparcenary
property’ as used in sub-section (2) of section 19 of the
Act also ineludes ancestral property as defined heretofore.

The foregoing interpretation is also borne out by the
scheme of the Act and the history of the law governing
right of maintenance of Hindu widowed daughters-in-law
in the couniry. Section 18 of the Act provides for main-
tenance of wife for which her husband in his life time is
solely responsible. Section 19 gives right to the Hindu
widowed. daughter-in-law to claim maintenance from her
father-in-law as of right if he has means to do so from
any coparcenary property (ancestral property, accretions
thereto and property thrown into the common stock) in
his possession out of which the widowed daughter-in-law
has not obtained any share. This right is qualified by so
many other considerations, such as, that the claimant
should be unable to maintain herseli out of her own earn-
ings or other property or where. ‘fshe has no prcrperty of
her own, is unable to obtain mamtenance from the estate

- .l
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Gurdip Kaur f -hér husband or her father or mother, or from her
Ghama: 1 Sime, SO0 OF daughter, or his or her estate. Section 20 provides
_______7"for maintenance of children and aged parents. Section 21
Sharma, J. Eives a list of the dependents of a Hindu male or. female.
Section 22 provides that a dependent of a male or female

Hindu deceased, who has not obtained any share in the

estate of the deceased, is entitled to claim maintenance

from those, who take the estate. A Hindu is morally

bound to maintain his dependents including the widowed
daughter-in-law as defined in section 21. If the widowed
daughter-in-law had only a moral claim for maintenance

against her father-in-law, in all eventualities section 19

of the Act would have never been enacted. She can claim
maintenance as of right from her father-in-law in cases

when he is in possession of ancestral property, accretions

thereto and the property thrown into common stock. In

other cases it remains only a moral obligation on his

part. Before the coming into force of the Hindu Succes-

sion " Act, 1956, a father-in-law in possession of Mitakshara
coparcenary property was legally bound fo maintain his

widowed daughter-in-law. This legal obligation was not
circumscribed by any limitation prescribed in section 19

of the Act. In this connection reference may be made to

Bhagwan Singh and others v. Mst. Kewal Kaur and

others (12), where a Division Bench of the Lahore High

Court laid down:

“The manager of a joint Mitakshara family is under
a legal obligation to.maintain all male members
of ,the family, their wives and their children,
and on the death of one of the male members
he is.bound to maintain his widow and his
children.” .

Similaﬂy in Ladhe v. Musammat Karmbibi (13), the
Punjab Chief Court ruled:

“The w1duw: of a. grandson is entitled to be main-
tained by, ber hushand’s grandfather so long as

(12)-ILR. (1927)8 Lahore 360.
(13) ,QI}.I.C...‘ZQ?J;L,H_,

A
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she remains unmarried and lives in the house
where she lived with her deccased husband”,
The learned counsel [or the, respondent was not abla
to cite any authority in support of the fact that in the
Punjab a father-in-law, who was governed by custom,
Wwas not even morally bound to maintain his
daughter-in-law out of the ancestral property. The res-
pondent in the instant case in paragraph 8 of his writen
statement frankly conceded, “According to the agricultural
custom the applicant should live in my house as my
daughter-in-law and maintain herself,” while in the wit-
ness box as DW. 2 he in the cross-examination admitted,
“According to our custom, daughter-in-law is entitled . to
maintenance.” Tt will, therefore, be iniquitous to inter-
pbret section 19 of the Act in the manner that the appel-
lant loses even that by way of maintenance from her
father-in-law which she could claim under the custom of
the family. The rights of a widowed daughter-in-law
~under the Dayabhaga School have been defined. by = the

Privy Council in Rajani Kant Pal and, Sajani Sundari
Dassya (14) as;

widowed

“Although a Hindu governed.by . the Bengal School
is under only a moral.liability to maintain the
widow of his deceased son,.the. liability when
transmited on_his death to his surviving . sons
becomes. in their persons a, legal liability, the
-measure of which, however, is restricted to the

~amount of the estate to which they have succeed-
ed from their father.” ' ‘

The State of law before the Act was that the widowed
daughter-in-law -could claim. maintenance as of right from
her father-in-law out. of the . property , belonging to. the
Mitakshara coparcenary, constituted by him with her

Gurdip Kaur
.‘ ll:.
Chamand  Singh

Sharma, J.

deceased husband and this legal. obligation was not cir- -

cumsribed by any ccns:‘;ﬂérgtiﬂns. now incorporated..in
section 19 of the Act. The widowed daughter-in-law
under Dayabhaga School and. custom as followed in the
Punjab by certain tribes at least had a moral right = for
maintenance against -her. father-in-law, out of the. ances-

(14) 51 1A, 29,
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tral property, Section 19 of the Act whittled down un-
hampered rights of a widowed daughter-in-law for main-
tenance against her father-in-law governed by Mitakshara
School out of the property in which her deceased husband
had an interest as a coparcener and converted the moral
rights into legal rights of the widowed daughter-in-law to
maintenance against her father-in-law in possession of
ancestral property in other cases. These rights of main-
tenance in the latter class of widowed daughter-in-law
were made legal in consonance with the policy followed
in the enactment of the Hindu Marriage Aect, 1955, the
Hndu Succession Act, 1956, the Hindu Minority and
Guardianship Act, 1956. It follows that the expression
‘any coparcenary property’ means ancestral property,
aceretions thereto and the property thrown into common
stock. It cannot be interpreted in the manner suggested
by the learned counsel for the respondent as the same will
lead to gross incongruities. I repeat that the sole stress
is on the source/type and not on incidents of such a pro-
perty. The expression ‘coparcenary property’ indeed has
been used in contradistinction to the term ‘separate’ or
‘self-acquired property.’ For this and the above, my
answer to the reference is the same as propounded by my
learned. brother Pandit J.

I would like to add further that the Division Bench
before which the first appeal came up for hearing referred
only the question alluded to above and not the whole
case to the Full Bench. The learned counsel for the
parties confined their arguments before us to the referred
_gquestion and,made no comments on any other aspect of

_ff,;a;, first appeal should go back to the Division Bench for final

disposal on ments

OrpErR ofF THE COURT

In view of the majority opinion, the answer to the
" question referred to the Full Bench is that the term
“co-parcenary . property” occurring in section 19(2) of the
Hindu Adﬂphuns and Maintenance Act, 1956, means the
property which consists of ancestral property, or joint
“acquisitions, or property thrown into the common stock
and accretions to such property. The regular first appeal
would now go back to the Division Bench for final d:quugal

on merits.
BR.T,



