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Held. per Bhandari, C. J.-

(1) That Several Courts have taken the view that the
removal proceedings under Article 311 of the Constitution
are judicial or quasi-judicial in character and that they are
subject to the same requirements of fair play as are appli-
cable to proceedings of a judicial character. Even if these
proceedings cannot be regarded as judicial proceedings in
the real sense of the word and even if they are not to be
assimilated to a trial, even then they bear a close re-

~—séMmplance to a judizial decision and rules of natural justice

apply to them with as much force as they apply to all
judicial proceedings.

(2) That the expression “reasonable opporturity” has
not been defined by the framers of the Constitution but
there can be little doubt that the expression means oppor-
tunity. the vital elements of which are timely notice and
full opportunity to the person concerned to present all the
evidence and arguments which he deems important for
the purpose of his case. The requirements of a reasonable
opportunity are satisfied when the person affected is given
personal notice of the charges he is called upon to answer:
when he is informed of the place where and the time when
he shall so answer; when he i3 afforded an opportunity, if
he s0 chooses, to crossexamine the witnesses produced
against him; when he is afforded an opportunity. after all
the evidence is produced and known to him, to produce
evidence and witnesses to refute it: when the decision is
governed by and based upon the evidence at the hearing:
when he is afforded an opportunity to make his represen-
tations as to why the proposed punishment should not be
inflicted upon him: and when the hearing ts held before an
unbiassed and unprejudiced officer. The enquiry officer
must conduct the hearing with open-mindedness, fairness
and impartiality and must approach the hearing without
bias and without prejudgment of the issues. If the oppor-
tunity to be heard is afforded by a biassed or prejudiced
officer it cannot be regarded a reasonable opporfunity. The
opportunity must be a real and adequate opportunity and
not merely a nominal or a sham one. If the enquiry officer
conducts the proceedings before it in a manner which is
contrary to the rules of natural justice or which offends the
superior court’s sense of fair play, the superior court would
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be perfectly justified in exercising the extraordinary powers
vested in it by Article 226 of the Constitution.

Held, per Falshaw, J.—

(1) The usual procedure in these matters is that first
there is an enquiry in which evidence is led to prove or
disprove the charge or charges levelled against the alleged
offender, and then, if the enquiry oﬂicex;azgpq;-_t_s, that the
charge is, or any of the charges arefproved on the evidence
led, the officer who has to pass the order of punishment
calls on the offender to show cause against the action pro-
posed to be taken against him. Since the first of these
stages involves the framing of charges, the leading of
evidence for and against. and the appreciation of the
cvidence for the purpose of deciding whether the charwes
are established or not, it seems to be merely idle to arrue
that this stage is not a quasi-judicial proceedings. Even at
the second. or “showing cause” stage, the function of the
officer concerned is not purely  administrative, or
should it be considered to be so even if all he had to do w s
to consider the nature of the punishment to be imposed on
the offender, whether nominal, light or severe, on the as.
sumption that the findings of the enquiry officer are cor-
rect. I do not, however, consider that this function is o
limited. T am quite sure that in most cases the perso
called on to show cause challenges the findings of the en-
quiry officer, and endeavours to show that the evidenco
does not justify the adverse findings against him. or that
the enquiry has not been properly conducted and it is the
duty of the officer to devote some consideration to this
aspect of the case. as well as deciding what is a suitable
punishment. T am. therefore, of the opinion that the
guasi-judicial nature of the proceedings extends to the
“showing cause” stage as well as the fact-finding enquiry.

{2) That the questions of natural justice do arise in lhe
removal proceedings and the question of bias is highly
material. The word “reasonable” was not inserted before
the word ‘opportunity’ in Article 311 without its being in-
tended to have its ordinary meaning, Admittedly wha' is
reasonable in one man’s eyes is unreasonable in another’s,
and its meaning in the particular context in which it necurs
has to be determined subjectively. In this context it cer-
tainly means that the opportunity given to the person
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called on to show cause against a proposed punishment
must be a real opportunity, and not an illusory and sham
opportunity in which he knows from the start that, what-
ever forg:a.i.-here.mal‘be in_his representations, they do not

" —

Stand the slightest chance of being co@ed.
Held, per Kapur, J..—

(1) That in taking disciplinary action in regard to an
-Offence coming within the departmental rules the District
Superintendent” of Police was not acting juddicially or
quasi-judicially but in his administrative capacity;

(2) That the dismissal is an administrative act angd not
a judicial act and that merely because Article 311 has been
introduced in the Constitution does not change the nature
of the action of the authority ordering dismissal;

(3) That even if it is a quasi-judicial act under the rules,
it is the District Superintendent of Police who has to take
action and the principle that a person cannot be a judge in
his own cause has no application.

(4) That no prejudice has been caused as the matier
has been reviewed by an officer of the rank of Deputy
Inspector-General of Police and also by the Inspector-
General of Police; and

(5) That an Assistant Sub-Inspector or Sub-Inspector
holds a civil post and is not a member of g service like the
Indian Police or Indian Police Service or the Punjab Police
and, therefore, dismissal by a District Superintendent is
not a contravention of Article 311(1) of the Constitution
particularly when the plaintiff was appointed on probation
to the post of Assistant Sub-Tnspector or the Sub-Inspector
by a District Superintendent of Police,

Case referred under section 98(2) of the Code of Cinil
Procedure to g third Judge on account of the disagreement
between Hon'ble Mr. Justice D. Falshaw and Hon’ble Mr.
Justice J. L. Kapoor on 30th April, 1956, and later on decid-
ed by Hon’ble the Chief Justice Mr. A. N. Bhandari, on 14th
April, 1958.
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Furst appeat from the judgment and decree of Shri
A. 8. Gilani, Senwor Sub-Judge, Gurgaon, dated 306th Jan-

uary; 1954; granting the plaintiff o decree for declargtion
with costs.

D. N. AwasrHy, for Advocate-General, for Appellant.

H. R. Sooui, for Respondent.

JUDGMENT

Kapur, J.—This appeal is brought by the State
of the Punjab against a decree of Mr. Gilani, Senior
Subordinate Judge, Gurgaon, decreeing the plain-
tiff's suit for declaration that the order removing
the plaintiff from service passed by the District
Superintendent of Police on the 12th July, 1950, is
ultra vires, illegal and void and that the plaintiff
is still an employee of the Punjab Police Service as
officiating Sub-Inspector of Police..

The plaintiff joined the Police service at
Ludhiana as a Foot-Constable in 1927. He had at
that time passed the Matriculation Examination of
the Punjab University. Sometime in 1930, he was
promoted to officiate as a Hegq Constable and
was confirmed in that post in 1935, On the 22nd
of October, 1944, he became an officiating Assistant
Sub Inspector under the orders of the Deputy
Inspector-General of Police, Ambala Range.

On the 28th of May, 1945, the Police Rules
were amended and instead of the Deputy Inspector-
General being the appointing authority for Assis-
tant Sub-Inspectors and Sub-Inspectors the District
Superintendent of Police was substituted and thys
a District Superintendent of Police became the
appointing authority for officers holding the rank
of Assistant Sub-Inspector and Sub-Inspector. On
the Ist of March, 1947, the District Superintendent

Kapur, J.
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of Police, Simla, appointed the plaintiff as Assis-
tant ‘Sub-Inspector of Police on two years' proba-
tion and he was appointed officiating Sub-Inspector

son of Atmg Ram o the District Superintendent of Police of Simla

Kapur, J.

on the 16th of May, 1948. In April, 1950, he was
Station House Officer-in-charge of Nuh Police
Station in the Gurgaon district.

On the 20th April, 1950, a first information
report was recorded at the Nuh Police Station re-
garding the murder of one Mst. Mali by her hus-
hand Mehtab. One of the alleged eye-witnesses
was a Mst. Mehri whose statement was recorded
by the plaintiff. On the 24th April, the District
Superintendent of Police, Bashambar Das record-
ed her statement and on the 26th April, her state-
ment was recorded by a Magistrate under section
164 of the Criminal Procedure Code.

Mr. Bashambar Dass, the District Superinten-
dent of Police convened a meeting of the District
Police Officers at his office on the 27th April, and in
that meeting it is alleged that the plaintiff mis-
behaved and was rude and used language which
was unbecoming a subordinate member of the
Police Force. Evidently the District Superintendent
of Police took a serious view of the matter. He
transferred the plaintiff from Police Station Nuh
to the C.I.A. Branch of the Police at Rewari and
also made an order the same day suspending the
plaintiff with effect from the forenoon of that day.
The plaintiff’s allegation is that this order was
passed later. On the same evening at 9-15 p.m.
Assistant Sub-Inspector Banta Singh took charge
of Nuh Police Station from the plaintiff who sent a
representation on the following morning at 6-30
a.m. through Foot Constable Sainditta Mal in an
envelope but it is alleged that this representation
contained a defamatory statement about the
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District Superintendent of Police. This represen- The State of
tation purports to be dated the 27th April, 1950. Punjab

v.
Karam Chand,
Up to the 3rd of May, 1950, the plaintiff does son of Atmg Ram

not seem to have received the order of suspension
because on that day he attended the police parade
and his case is that he came to Gurgaon in connec-
tion with his representation to the Inspector-
General of Police on the 2nd May. While he was
on parade the order of suspension was read out to
him and he was asked to leave. Deputy Superin-
tendent of Police Lekh Raj was appointed the
enquiry Officer and he made a report on the 19th
June, 1950, holding that the charge had been prov-
ed. On the 29th June, the plaintiff was called upon
by the District Superintendent of Police to show
cause why he should not be dismissed or removed
from service and a copy of the report was given to
the plaintiff. He filed his written statement but
on the 12th July, 1950, the District Superintendent
of Police dismissed him. He took an appeal to the
Deputy Inspector-General of Police Mr. Holliday
which was dismissed on the 29th August, 1950, and
the petition made to the Inspector-General of
Police was dismissed on the 29th November, 1950.

Kapur, J.

The present suit was filed on the 18th June,
1951, in which after giving his version of what
happened at the meeting of the 27th April,1950, the
plaintiff has alleged that the District Superinten-
dent of Police was actuated by malice, that the
enquiring officer was a subordinate of the District
Superintendent of Police and could not act in an im-
partial manner, that before passing the order of
dismissal and removal “the Disirict Superinten-
dent of Police did not frame any regular charge-
sheet against the plaintiff,” nor did he afford “him
any sufficient and reasonable opportunity to
prove his innocence.” He also alleged that he
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Th;f*j“; of was appointed to the service by the Deputy Ins-
o pector-General of Police and, therefore, his dis-
Karam Chand, missal by the District Superintendent of Police
son of Atma Ram w0 ¢ an infringement of his rights under Arti-
Kapur, . cle 311 of the Constitution as it is not by an
authority which appointed him. He then

alleged that the enquiring officer  being
subordinate to the District Superintendent of

Police did not give him an impartial and *judicial”

hearing, nor did he afford him an opportunity to
cross-examine the witness who appeared against

the plaintiff, nor did he give him an opportunity

to produce defence and he finally alleged that the

dismissing authority who was actually a party

against the plaintiff ought not to have acted as a

judge, and that he did not give him sufficient and

/g@rl?/bﬁ_om)‘ortumty to show cause against the
')V punishment gloposed against him.

The defence was denial of all these allegations
and that the plaintiff had no cause of action and
could not bring the suit.

Two issues were framed by the learned
Judg \—

1. Whether the order of removal and dis-
missal of the plaintiff from the Police
service passed by the Superintendent of
Police, Gurgaon, on 12th July, 1850, is

ultra vires. illegal, malicious and void?

9. If issue No. 1 is proved in favour of the
plaintiff, to what relief is the plaintiff
entitled ?
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It was held that as the District Superintendent of
Police was not the appointing authority, the dis-
missal was an infringement of the constitutional
provisions and, therefore, the dismissal was illegal
and the trial Court therefore gave the decree pray-
ed for. In coming to this conclusion it held that
for purposes of punishment an officer officiating in
a higher rank is to be treated as belonging to that
rank and he must be deemed to be a Sub-Inspector
at the time of his dismissal and as the rule giving
authority to District Superintendent of Police to
dismiss the Sub-Inspectors and Assistant Sub-
Inspectors came into force on the 28th of May,
1943, and the plaintiff was officiating under the
orders of the Deputy Inspector-General from the
3rd of October, 1944, he could only be dismissed by
the Deputy Inspector-General. The Court relied
upon several authorities and those which are rele-
vant will be discussed during the course of this

judgment. The State has come up in appeal to
this Court.

Before taking up the question as to whether
there has or has not been reasonable opportunity
for showing cause under Article 311 it is necessary
to decide as to whether the plaintiff was dismissed
by an authority subordinate to that by which he
was appointed and for that purpose it is neces-
sary to decide whether the appointment is to a
“service” or the plaintiff held a “civil post”
under the State. The plaintiff was appointed
to officiate in a vacancy of Assistant Sub-
Inspector Pran Nath by the order of Deputy
Inspector-General of Ambala Range, Exhibit P.W.
11/1, dated the 18th October, 1944. But after the
rules were amended on the 28th day of May, 1945,
the plaintiff was appointed an Assistant Sub-
Inspector by the District Superintendent of Police,

The State of
Punjah
v,
Karam Chand,
son of Atma Ram

Kapur, J.
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The State of Simla, on two years' probation on the Ist March,

Punjab
v

1947, and he was appointed officiating Sub-Inspec-

Karam Chand, tor of Police by the District Superintendent of
son of Atma Ram Pyljce on the 16th May, 1948. So both the appoint-

Kapur, J.

ments as an Assistant Sub-Inspector as well as
Sub-Inspector were by a District Superintendent
of Police. Therefore, the question for decision is
which appointment is to govern this case, the
officiating appointment made by the Deputy
Inspector-General or the appointment as Assistant
Sub-Inspector on two years’ probation by the
District Superintendent Simla, or the subsequent
appointment as Officiating Sub-Inspector also by
the same authority.

N —_— - JK@, however, that the plaintiff was ap-

pointed to the post of Officiating Assistant Sub-
Inspector by the Deputy Inspector-General, as he
was in this case, still the rule laid down by the
Privy Council in North West Frontier Province
v. Suraj Narain Anand (1), is inapplicable. The
plaintiff may be a member of the Police Force but
it has not been shown that the plaintiff has been
appointed to any “service” called the Punjab
Police Service. Therefore, the question reduces
itself to this, was the plaintiff appointed to the
post he was holding at the time of his dismissal by
the authority which ordered his dismissal or bv a
superior authority. In my view, the plaintiff held
a “civil post” under the State and was not a mem-
ber of a “service” and the post-that he held at the
time he was punished was that of a Sub-Insnector
of Police to which he was appointed by the District
Superintendent of Police and not by the Deouty
Inspector-General. Even to the post of the Assis-
tant sub-Inspector the plaintiff was appointed on
probation for two vears by the District Suverin-
tendent of Police, of Simla. The dismissal bv the
T(1) AIR. 1049 P.C. 112

4

¥
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District Superintendent of Police, therefore, The 5“*: of
is not hit by Article 311(1) of the Constitu- '™
tion. The Advocate-General submitted that Karam Chand,
no proof had been adduced or any materia] son °f Atma Ram
placed on the record to show that Assistant Kapur, J.
Sub-Inspector’s cadre or Sub-Inspector’s cadre

had been incorporated into what may be

called the police Service. Nor had he been able to

find any order or regulation constituting such a

service. On the other hand the Police Act nega-

tived such a contention. Section 2 of the Police

Act provides for the constitution of the Police

Force which is to consist of a number of officers

and men. When quoted it runs as under '—

“The entire police-establishment under a
State Government shall, for the pur-
poses of this Act, be deemed to be one
police force, and shall be formally en-
rolled; and shall consist of such number
of officers and men, and shall be con-
stituted in such manner as shall from
time to time be ordered by the State
Government.”

If the contention of the plaintiff were to be accep-
ted and the whole force were to be taken ag if they
were members of the Police Service, then the
plaintiff must be taken to have joined as a Foot
Constable the appointment to which was made by
a District Superintendent of Police and his posi-
tion remains the same and does not change in any
manner. In my view, therefore, the learned Senior
Subordinate Judge took an erroneous view on this
point and I would hold that there has been no in-
fringement of Article 311(1) in regard to the ques-
tion of dismissal by an authority subordinate to
that by which the plaintiff was appinted.
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Th; Stﬂt; of The next question which has been raised is
usja that there was an infringement of clause (2) of

Karam Chand, Article 311 and that the plaintiff was not given a
son of Atma Ram y.a550nable opportunity of showing cause against
Rapur, 3. the action proposed to be taken. The order of sus-
pension of the plaintiff was passed by the District
Superintendent of Police on the 28th April, 1950.
On the 3rd May, 1950, Deputy Superintendent
Lekh Raj was appointed an enquiry officer and he
held the enquiry. It appears that the plaintiff
took objection to the appointment of this gentle-
man, and he did not seem to be satisfied with the
appointment of an officer of the rank of Deputy
Superintendent of Police and on the 10th of May, he
made a representation to the Deputy Inspector-
General of Police, Ambala Range, praying that he
should be transferred to some other district and
the enquiry should be held immediately and in this
representation the plaintiff also submitted that as
he had grievances “‘against the worthy Superinten-
dent of Police, therefore, neither the Superinten-
dent of Police, Gurgaon, nor his subordinate
officers can prepare my departmental file legally
in this district. * * x x 7 He further
contended that the enquiry “of the worthy
Superintendent of Police is quite against law and
policy of the Government”. At the enquiry Inspec-
tor of Police Bhagat Singh appeared as a witness
against the plaintiff. The enquiry officer then
called upon the plaintiff to enter on his defence
and he put in a long list of witnesses and also
stated what they were being produced for. The
enquiry officer disallowed all these witnesses ex-
cepting one and under the list of his witnesses
which is at page 56 of the paper book (Exhibit
P.W. 11/6) he has given a note which reads:—

“All S. H. Os. present in the meeting will be
produced as defence witnesses only
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when the enquiry will be held by the The State of
LP. Officer or some Magistrate. They 0%
are not expected to speak the truth Karem Chang,
while working under the present S. P.s0m of Atma Ram

as they are afraid of their career.” Kapur. J.

Thus in regard to the incident he doesg not seem to
have c¢alled any witnesses and was more or less
non-co-operative, at the enquiry. It is not that he
was not allowed an opportunity fo cross-examine
the witness but he did not want to cross-examine
him. No material has been placed on this record to
show that before the enquiring officer he was not
given a reasonable opportunity of defending him-

self.
I

It is then submitted that as the District
Superintendent of Police was himself initiating
the proceedings in regard to a matter in which
he was interested he could not be a Judge in regard
to the punishment to be awarded to the plaintiff.
In my opinion, a civil Court is not to sit as a Court
of appeal on the proceedings of a police depart-
mental enquiry, nor is it open to a Civil Court to
review those proceedings or to constitute itself in-
to a superior Court to review the punishment
awarded to any particular member of the Police
Force. This would not only be inconvenient but
would cause confusion if the Courts were to be in-
terfering with the way the State wishes to manage
its services as was pointed out by the Privy
Council in Venkata Rao’s case, (1). According to
the Police Act, section 7, the power is given to the
Distriet Superintendent of Police to dismiss, sus-
pend or reduce any police officer of the subordlnate i
ranks whom he thinks remis$ or negligent in the
discharge of his duty, or unfit for the same.
Chapter XVI of the Police Rules rnade under the

(1) ILR. 1637 Mad. 532 (P.C.).
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The State of Police Act deals with punishments and methods

Punjab
ay

of punishing police officers. Rule 16-1 enumerates

Karam Chand, the punishments and the officers who can award
son of Atma Ramthe punishment. Rules 16.2 to 16.8 deal with

Kapur, J.

major and minor punishments. Rule 16.9 provides
for maintenance of discipline. Rule 16.24 pres-
cribes the procedure to be adopted in departmental
enquiries. I quote here the amendment made in
rule 16.24 on the 28th May, 1945 :—

“Before an order of dismissal or reduction
in rank is passed, the officer to be
punished shall be produced before the
officer empowered to punish him, and
shall be informed of the charges proved
against him, and called upon to show
cause why an order of dismissal or re-
duction in rank should not be passed.
Any representation that he may make

~shall be recorded, shall Rom part of the
record of the case, and shall be taken
into consideration by the officer em-
powerd to punish him before the final
order is passed:

Provided that if owing to the complicated
nature of the case or other sufficient
reason to be recorded, the officer em-
powered to impose the punishment con-
siders this procedure inappropriate, he
may inform the officer to be punished
in writing of the charges proved against
him, and call upon him to show cause

e~ L writing why an order of dismissal or
reduction in rank should not be passed.
Any written representation received
shall be placed on the record of the case
and taken into consideration before the
final order is passed.”
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It shows that before punishment of dismissal is
given the person charged is to be produced $¢ De-
fore the officer empowered to punish and is to be
informed of the charges proved against him and
he is to be called upon to show cause and he can
put in a written representation. All that has been
complied with in the present case.

The case now simply is that. because the
District Superintendent of Police wds himself the
person aggrieved any punishment awarded by him
cannot be said to be compliance with clause (2) of
Article 311 of the Constitution i.e. the plaintiff can-
not be said to have been afforded reasonable
opportunity of showing cause why action should
not be taken. Where the law authorises a parti
cular officer to award punishment after certain
preliminaries and all those preliminaries have
been gone through, can it be said merely on the
ground that the punishing authority had a bias
that it is an infringement of the constitutional
right if that officer inflicts the punishment? It may
be that such a thing is improper and should not be
done, but can it be said as a matter of law that if
it is done it is an infringement of the Constitu-
tional right.

It is to be noted that there are two stages con-
templated under Article 311. First is when in
order to determine as to what punishment should
be proposed, an enquiry is held through an officer
appointed for the purpose. Before him, evidence
is given for the prosecution and then the evidence,
if it is so desired, is to be given by the defendant
and on his behalf and after that a report is made.
That is the stage when definite conclusions have
been come to as to the charges and the actual
punishment to follow is provisionally determined.
The Government servant then is to be afforded a

The State of
Punjan -
v,
Karam Chang,
son of Atma Ram-

Kapur, J.

A7

/
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Th;ui"ja:; of reasonable opportunity at that stage. It was so
o, laid down by the Privy Council in I. M. Lall’s case
Karam Chand, (1), and by the Supreme Court in Joseph John's
Son of Atmg Ram 0o (2). In the last case the Supreme Court held
Kapur, J. that when a full enquiry has been held where
opportunity was given to a Government servant

and after a show-cause notice has been issued, he

’ has had an opportunity of making a representation
in accordance with the rules the requirements of

the Constitution are complied with.

A further argument raised now, but which
has not been discussed by the trial Court, is that
because District Superintendent of Police
Bashambar Das was himself the person towards
whom the plaintiff is alleged to have used insult-
ing language, he was thereby debarred from mak-
ing any order of dismissal. Mr. Gosain relied on a
passage from Robson’s Justice and Administrative
Law at page 62 where an observation from the
judgment of Lord Atkin in R. v. Bath Compensa-
tion Authority (3), is quoted. His Lordship
observed that “even administrators have to com-
port within the bounds of decency”. Robson has
also stated that it is not only holders of judicial
offices who are required to be free from bias even
administrators have to be, because bias is presumed
when a man has personal interest in the subject-
matter of a case. The basis of the observation of
Lord Atkin was the principle of natural justice.
At page 530, however, Robson himself has pointed
out that rules of natural justice have become a
very frail defence againstarbitrary or oppressive
action or mistaken judgment. At page 531 he has
said:—

“Natural justice, in short, does not nearly
suffice to ensure that the scales of

(1) ALR. 1948 P.C. 121. T
(2) AIR. 1955 S.C. 160.
(3) (1825) 23 L.GR. 405.
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The State of

administrative justice are held evenly. Punlab

The rules it dictates do little fo safe- :
guard the proper exercise of judicial Karam Chand,
power in the complex modern world of %" o Atma Ram
public administration. They have in-  xapur, J.
deed, become of historical interest
rather than of contemporary signi-
ficance. The Town and Country Plan-
ning Act, 1947, even goes so far as ex-
pressly to authorise the Minister to
behave in a way which the Courts would
in appropriate circumstances regard as
a violation of the maxim audi alteram

partem, which is one of the rules of
natural justice.”

The reference is to the Stevenage case, Franklin
and others v. Minister of Town and Country
Planning (1).

Counsel then relied upon a judgment of the
Calcutta High Court in Suresh Chandra Das
Gupta v. Himangshu Kumar Roy, (2), where it was
held that proceedings in a departmental enquiry
under the Police Rules partake of the character
of a quasi-judicial proceeding and are subject to
the jurisdiction of the High Court under Article
226 but in this part of the case the plaintiff is not
attacking the proceedings before the enquiring
officer but the final order passed by the District

Sugcitri/n;e.ndant-ef Police and this case, therefore, _ JZ‘
isjnot much assistance in that mattefr He then /

relied on. Frome United . Breweries . Company,
Limited v. Keepdrs of the Peace and Justices for ¢
Country- Borough of Bath (3). That case again is
not much assistance in the present set of circum-
stances because as was pointed out at page 591 the

(1) (1947) 2 AER. 299. e e e e

--{20.58 C.WN, 605, .
(3) 1026 A.C. 586,

e g ———
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justices when sitting as a licensing authority may
not be a Court but are performing a judicial act
for “it is their duty after hearing evidence and

son ‘ff_ﬁt‘immlistening to arguments to pronounce a decision

Kapl.ir, J

which may vitally affect the interests of the persons
appearing before them” and, therefore, the justices
are bound to act judicially and, the question of
bias is a very material factor. Similarly, The
Queen v. Meyer (1), was again a case of bias of
justices of the peace and this case also has no
application to the facts of the present case.

The Advocate-General has raised three con-
tentions (1) that the dismissal of the plaintiff was
not a judicial act but an administrative act, (2)
that the doctrine of bias does not apply to such
acts, and (3) even if it is a quasi-judicial act the
relationship is created by statute between the
parties and if a duty is imposed upon the District
Superintendent of Police to decide upon the charges
preferred then the vrinciple that a man cannot be
a judge in his own cause is inapplicable.

The question whether when a person is punish-
ed in a departmental matter the authority taking
disciplinary action and acting within his discipli-
nary jurisdiction does so administratively or in a
judicial capacity must be considered irrespective
of Article 311. As far as I know, and no case has
been quoted to the contrary, the dismissal of a
servant by the Crown and now in India by the
State or the Union has never been held to be an act
done in a judicial capacity of the person deciding
the question of punishment. In the very nature
of things it could not be. Crown claimed and it
was so accepted that every servant held office dur-
ing the pleasure of the Crown and that nrinciole
by itself has not been given up even in the Con-
stitution of India. It is preserved in Article 310

(1) (18791 @ BD. 178. -
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If Article 311 was not there and the service of a The State of
person was governed by the departmental rules P
which were made even before section 96-B was Karam Chand,
~ » added to the Government of India Act of 1915, 5on of Atma Ram
could it be said that Crown was acting in a judicial  xapur, 7.
capacity. It has never been so suggested nor as
far as I know so held.

Article 311 has a history. When the first
instalment of responsible Government was intro-
duced in India by the Government of India Act
of 1919 it was thought that in order to give protec-

- tion to the services who may be liable to capricious
actions by Ministers some kind of safeguard must
be provided and that was done under section 96-B
of the Government of India Act. But at that time
the measure of responsibility of the Ministers was
very limited. When greater responsibility was
introduced by the Act of 1935 it was considered
v  that to give protection to the civil servants it was
» Tore necessary to have a constitutional safeguard
than merely a safeguard given by the rules and
for that purpose section 240 was introduced into
the Government of India Act of 1935. The same
protection has been continued under Article 311.
- It is merely to check capriciousness on the part of
ministries and others who have control over ser-
v vices and the power given to Public Service Com-
missions is a part of this safeguard. Thus Crown — {
before the Conftitution imposed uvon itself a limi-  *
tation in regard to its powers of dismissal and what
was contained in the rules became a constitutional
safeguard because the rules were considered not
to be a part of a contract between the Crown
> + and the servant.

If without section 240 of the Government of
India Act of 1935 and Article 311 of the Constitu-
tion a person imposing punishment was considered
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Thepff,?:i ° not to be acting judicially, can it be said that he is
B, acting judicially merely because Article 311 in the

Karam Chand, Constitution and sect

ion 240 in the Government of
son of Atma Ra

“India Act, 1935, were introduced. The reply ~

Kapur, ..~ would be in the negative. These respective pro-
visions are nothing but introduction into the Con-
stitution or the statute of the rules which were
made under section 96-B of the Act and merely by
putting them in the Constitution the position of
the civil servant does not change so as to make
what was an administrative Act, a quasi-judicial
act. The act of dismissal is, in my opinion, merely
an administrative act. Tt is neither Judicial nor a
quasi-judicial act. The learned Advocate-General,
in support of his submission that the District
Superintendent of Police was acting in an
administrative capacity and not in his judicial or
quasi-judicial capacity, has relied on Franklin v.
Minister of Town and Country Plannin (1).

tﬁ"Un‘der"che New Towns-Act; 1948, The requisitles v
were that (1) the Minister had to prepare a draft 4
/ order describing the area to be designated as site

of the proposed new town, (2) it had to be publish-

ed in the London Gazette giving various particulars,

and (3) if any objection was duly made to the

order, the Minister had to cause a public enquiry -

to be held with respect to the objection and “shall

consider the report of the person by whom the

enquiry was held” and then he had to make the

order. In Franklin’s case (1), the order was chal-

lenged on two grounds:—that the Minister was

biased as he did not approach the public enquiry

and confirmation of the order with a mind open to

conviction and no proper local enquiry was held. o

Bias, it was submitted, was a state of mind pre- ¥

venting fair consideration of the matter In this |

case the House of Lords took into consideration a

——

(1) 1948 A C. 87.
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the State of the law previous to the enactment of The State of
the New Towns Act of 1946. I quote from the Pu:?ab

- » Speech of the learned Lord at page 102: —

b

Karam Chand,

son of Atma Ram
“I am prepared to assumem the 37

Kapur, J.
appellants that, under the Bil] as intro-
duced, it was proposed to impose these
duties on the respondent, as Minister of
Town and Country Planning, and that
these duties presented no material dif-
ference from those contained in the Bjll

— when passed into law. It could hardly
be suggested that, prior to its enact-
ment, he was subject to any higher duty
than is to be found in the statute. In
my opinion, no judicial, or quasi-judi-
cial, duty was imposed on the respondent,
and any reference to judicial duty, or
\ bias is irrelevant in the present case.”

“Bias” was defined by his Lordship at page 103 in
the following words:—

“My Lords, I could wish that the use of the
_ wordy “bias” shouid be “confined fo its Wea
proper sphere. Its proper significance, /
- in my opinion, is to denote g departure
from the standard of even-handed
justice which the law requires from
those who oceupy judicial office, or those
who are commonly regarded ag holding
a quasi-judicial office, such as an arbi-
trator. The reason for thig clearly is
" that, having to adjudicate as between
e two or more parties, he must come to
his adjudication with an independent
mind, without any inclination or bias

towards one side or other in the dis-
pute.”
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In a Ceylon case, Nakkida Alé’. v. M. F. DE.

Jayaratne, (1), which went up to the Privy Council,
the Controller of Textiles cancelled the textile

jon of Atma Ram }icence under the Defence Regulations which em-

Kapur, J.

powered him to do so “where the Controller has
reasonable grounds to believe L A

Interpreting these words Lord Radcliffe said at
page 77—

It is not difficult to think of circumstances
In which the Controller might, in any
ordinary sense of the words, have reason-

1 3
M ————tble grounds of betier~wmNGut ) ever

SGF

—confronted the licence holder with the
information which is the source of his
belief.”

and it was held that the Controller was not acting
Judicially or quasi-judicially when he acts under

ﬂ%hgjggulgtion. In the Province of Bombay v.

ushadas S. Adyani and others (2), the question
was whether an order of requisition made by a
Government was judicial or quasi-judicial, and it
was held that the decision as to whether the pro-
perly was required for a public purpose or not was
not a judicial or a quasi-judicial decision but an
administrative decision, Kania, C.J., observed a
page 633:— ’

“Because an executive has to determine
certain objective facts as a preliminary
step to the discharge of an executive
function, it does not follow that it must
determine those facts judicially. When
the executive authority has to form an
opinion about an objective matter as a
preliminary step to the exercise of a

W) 1951 AC. 66
(2) 1950 S.CR. 621.

e
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certain power conferred on it the
determination of the objective fact and

Punjab
v,

The State af

the exercise of the power based there- Karam Chand,

on are alike matters of an administra-Son of Atma R

o

tive character and are not amengable
to the writ of certiorari. Observations
from different decisions of the English
Courts were relied upon to find out
whether a particular determination was
quasi-judicial or ministerial.”

The question whether chief officer of a force
which is governed by discipline, such as a fire
brigade, acts judicially or quasi-judicially when
exercising disciplinary authority was considered

by Lord Goddard, C.J. in Ex parte FRY, (1) and it
was held:—

“It seems to me impossible to say,
where a chief officer of a force which is
governed by discipline, as is a fire
brigade, is exercising disciplinary
authority over a member of the force,
that he is acting either judicially or
or quasi-judicially. It seems to me that
he is no more acting judicially or quasi-
judicially than a school-master who is
exercising disciplinary powers over his
pupils.”

His Lordship then referred to the Fire Services Act
as also to the Queen’s Regulations made under the
Army Act, and he was of the opinion that the
action of a head of a disciplined force when taking
action is not a judicial or a quasi-judicial function.
The learned Lord Chief Justice expressed the same
opinion in R. v. Metropolitan Police Commissioner
Ex parte Parker, (2). It may be added that the

(2) (1953) 2 AER. M7,

Kapur_ J.

7
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The Stat; °of punishment rules and procedure were very much
Punja

v the same as in the Police rules now before us.
Karam Chand,
son of Atma Ram In this Court the meaning of the words
Wi . ' N .
Kapur, J. reasonable opportunity” has been considered in

Kapur Singh v. Union of India, (1), and in the
judgment of Khosla, J., at page 66 “reasonable”
has been discussed and defined as follows:—

"Reasonable” here means what is considered

reasonable by a prudent man. It is
clear that ‘reasonable’ hag reference to
the facts of the particular case which
is under consideration. What is reason-
able in one case may not be reasonable
in another instance. Before a Govern-
ment servant is dismissed there is
usually a departmental or other enquiry
in which the reasons for his dismissal
are gene into, evidence is taken, some-
time formal charges are drawn up and
the Government servant is asked to
defend himself. He is even allowed to
cross-examine the witnesses produced
against him with the assistance of a
legal adviser and to have his case argu-
ed by a competent person.”

I am in respectful agreement with the learned
Judge and I would say that when that has been
done then the Government servant is asked as to
why he should not be dismissed and what then
happens is that he is entitled to say why a parti-
cular action should not be taken against him but
nothing further.

It is difficult to believe that the intention of
the Act was that the person imposing the punish-
ment is to act in what is called a judicial or quasi-

judicial manner. It is no doubt true that he has to
"~ (1) AIR. 1958 Punj. 58.
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take the circumstances into consideration and
take a decision as to what punishment should be
imposed on a particular Government servant and
an enquiry is provided for by a diffierent person
which would help him in coming to that decision
after taking into consideration anything that the
Government servant may have to say. It isa long
step from saying that he is acting as if he was a
judge of a quasi-judicial Tribunal. That he should
not act in a capricious manner has been safeguard-
ed by giving the aggrieved Government servant
a right of appeal first to the Deputy Inspector-
General of Police and then a right to g0 in revision
to the Inspector-General of Police. Therefore, it
cannot be said that there is no safeguard against
an unjust action.

In the present case in his order of dismissal
the District Superintendent of Police, Bashambar
Das has given the whole history of the case and
his findings on various points but whether he has
come to a right conclusion or a wrong conclusion,
this Court cannot sit in appeal against his
decision. All that we are concerned with is as to
whether the constitutional safeguard provided
has been complied with or not. In the present
case, as I have said above, an enquiry was held
where witness or witnesses were examined and
the plaintiff was given an opportunity to lead
evidence which he refused to take advantage of
and within the rule laid down by my learned
brother Khosla, J., in Kapur Singh’s case (1),
reasonable opportunity has been given and on that
ground it cannot be said that there has been any
infringement of the Constitutional right.

The plaintiff then went up in appeal against
the order of the District Superintendent of Police
~ (1) AIR. 1556 Punj. 58. B T

The State of
Punish
R
Karsm Chand,
son of Atma Ram

Kapur, J.
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and the Deputy Inspector-General in a long order
has considered all the objections which were raised

Karam Chand, by the plaintiff and his conclusion was:—

son of Atma Ram

Kapur, J.

A

“To sum up, I have considered his case care-
fully and I see no reason to disbelieve the
evidence on the file as to his conduct.
He has rightly been held guilty of the
charge by the enquiring officer and I
consider that in the circumstances. in
view of his gross indiscipline and dis-
obedience of orders, S. P. could pass no
other punishment than dismissal. T,
therefore, uphold S.P’s. order dismissing
him from service and reject his appeal.”

And, _therefore, even if there was any bias, he has

~~Thad the benefit of the matfér being reconsideded

by a very senior officer of the Indian Police who
has concurred with the findings of the District
Superintendent of Police and this was upheld bv
the Inspector-General by his order dated the 29th
November, 1850, and T have no doubt that those
officers must have considered all the obijections
raised. Although the ruling may not be strictly
applicable but the rule laid down by the Supreme
Court in Messrs Dwarka Prasad Laxmi Narain v.
The State of Uttar Pradesh (1), is not whnliv
irrelevant. The provisions of a Coal Control Order
of 1953 were held void as imposing an unreasonable
restriction because it gave uncontrolling power to a
Controller to suspend a licence and there was no
appeal provided. Thus an appeal against an order
is a recognised method of controlling the vagaries
of individuals.
g
If the contention of the plaintiff were correct,
then in every such case, as the present. either the
(1) 1954 SCR. 802.
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State must transfer the District Superintendent of
Police merely because he has ordered an enquiry
against a subordirate for conduct such as the one
which the plaintiff was alleged to be guilty of, or
the State should have two District Superinten-
dents of Police in a district which perhaps the law
may not allow but even if it did, it would be
almost ridiculous to have two District Superinten-
dents of Police. The rules give the power of
punishment to a District Superintendent of Police
and it is a moot point whether this punishment
can be given by a District Superintendent of Police
of annther district. Thus in the words of the
Privy Council the course suggested would not
only b= inconvenient but would be confusing.

Assuming that the District Superintendent of
Police was acting in a quasi-judicial capacity, it
was contended that, as under the Act, a duty was
imposed upon him to decide upon charges preferred,
the maxim that no man can be a judge in his
own -cause does not apply and reference was made
to Broom’s legal Maxims at page 73 where the law
is stated to be:—

“And if a particular relation be created by
statute between A. and B., and a duty
be imposed upon A to investigate and
decide upon charges preferred against

B., the maxim nemo sibi esse judex vel
suis jus dicere debet would not apply.”

I am in agreement with this view supported as it
is by a judgment of the Court of Common Pleas,
Wildes v. Russell, (1). In a Bengal case Tarapada
v. State of West Bengal, (2), this very question was
raised as to whether the prosecutor himself can be
a judge in the case and the vahdlty of departmental

(1) (1866) 1 CP. '72" &t p. 747.
(2) AILR. 1951 Cal. 179.

The State of
Punjab
v.
Karam Chand,
son of Atma Ram

Kapur, J.
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TheState of proceedings was attacked on that ground and the
o learned Judge said at page 182 that departmental
Raram: Chand, proceedings cannot be declared as illegal on that
sao of Atma Ram ground, even though the fundamentals of fair * °
Kepur, J.  play require that a stranger should act as a judge
in the matter. Section 7 of the Police Act and
partlcularly the words “whom they shall think

* * 7 also seem to support the contention
of the State.

I would, therefore, hold that:—

(1) in taking disciplinary action in regard
to an offence coming within the depart- >
mental rules the District Superintendent
of Police was not acting judicially or
quasi-judicially but in his administra-
tive capacity.

(2) the dismissal is an administrative act
and not a judicial act and that merely
because Article 311 has been introduced
in the Constitution does not change the
nature of of the action of the authority
ordering dismissal;

(3) even if it is a quasi-judicial act under -~
the rules, it is the District Superinten-
dent of Police who has to take action
and the principle that a person cannot
be a judge in his own cause has no
application; .

(4) no prejudice has been caused as the & ™
matter has been reviewed by an officer
of the rank of Deputy Inspector-General ©
of Police and also by the Inspector-iJ
General of Police; and
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(5) an Assistant Sub-Inspector or Sub- The State ot
Inspector holds a civil post and is P“?'b'
not member of a service like thy Chand,
Indian Police or Indian Pfﬁc-e‘Servicz"g‘%m
or the Punjab Police and, there-
fore, dismissal by a District Superin-
tendent is not a contravention of Article
311(1) of the Constitution particularly
when the plaintiff was appointed on
probation to the post of Assistant Sub-

Inspector or Sub-Inspector by a Distriet
Superintendent of Police.

Xapnr, J.

I would, therefore, allow this appeal and set
aside the decree of the trial Court. The appellant

will have the costs of this Court and the Court
below.

Falshaw, J.—I have had the advantage of read-
ing the judgment of my learned brother and [ Folshaw J.
agree with his conclusion that the District
Superintendent of Police was competent to pass
the order for the plaintiff’s dismissal, and with the
reasons he has given therefor.

1 regret, however, that I am in profound dis-
agreement with his view that the plaintiff’s dis-
missal from Police service was in aceordance with
the provisions of Article 311 of the Constitution.
Indeed, I would go so far as to say that if the order
dismissing the plaintiff fulfils the requirements of
Article 311, then the safeguards afforded by this
Article are largely illusory and Government
servants are afforded vey little protection by it

The Article requires that before a Government
servant can be dismissed (or otherwise punished
in certain ways) he must be given “a reasonable
opportunity” of showing cause against the action
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. ‘\.}
mbﬁm of prOpOS;:g to be taken against him. Let us see what

happenld in this case. At a meeting of Police officers;

Karam Chand, all apparently, or nearly all, Sub-Inspector

son of Atma Ram the

Falshaw, J.

s
plaintiff, an officiating Sub-InspectorJ,
resented certain remarks made by the Superinten-
dent of Police while addressing the meeting, which
were, or were taken by him, to be unfair criticism
of his handling of a certain investigation, and in
his efforts to justify himself the plaintiff used
language which the Superintendent regarded as
rude to the point of insubordinaticn, Without delay
the Superintendent removed the plaintiff from his
post and placed him under suspension. Soon after
that the Superintendent appoinied a Deputy
Superintendent of Police serving under him in the
district to hold an enquiry and report on a charge
relating only to the alleged acts of insubordina-
tion committed by the plaintiff at the meeting.
In the enquiry one officer who was present gave
evidence supporting the charge, and another
officer was examined as the only defence wit-
ness and he did not support the version of
the plaintiff regarding what happened. The
production of nearly all the witnesses whom
the plaintiff wished to call was rightly disallowed,
as their evidence was clearly intended to refer to
matters outside the scope of the charge, which, as
I have said related only to the plaintiff’s behaviour
in the meeting. He had, however, made efforts to
have the enquiry held by some more independent
officer than the Deputy Superintendent of Police,
and it would seem that he would have liked to
produce the rest of the officers who had attended
the meeting if, as he desired, the enquiry had been
conducted by an officer of the Indian Police
service.

On the evidence examined the Deputy
Superintendent of Police found the charge proved
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against the plaintiff, and reported accordingly, Th;u S:;:; of
and in accordance with the prescribed procedure o,

the Superintendent then called on the plaintiff t0 Karam Chand,
show cause why he should not be dismissed. What. SO f Atma Ram
ever cause the plaintiff showed was disregarded, raishaw, J.
and the Superintendent proceeded to pass the

order dismissing him, which I can only regard as an
extraordinary document. In the part of it which

refers to the events at the meeting there is little

reference to the evidence or the report of the

Deputy Superintendent of Police and the
Superintendent really gives his own version

in a rather argumentative way. A considera-

ble part of the report is devoted to refuting

allegations made by the plaintiff in a represen-

tation submitted by him to the Inspector-General

of Police within a day or two of the meet-

ing, and after the plaintiff had been relieved of

his post and suspended, although these allegations,

like most of the evidence which the plaintiff wish-

ed to lead at the enquiry, were outside the scope

of the enquiry and irrelevant to the sole charge

which was being enquired into. Thereafter the

‘plaintiff’s appeals were dismissed successively by

the Deputy Inspector-General, Ambala Range,

and the Inspector-General.

There is no doubt, as my learned brother has .
said, that the letter of the relevant Polic/Tules was
followed in the proceedings which led to the pass-
ing of the order of dismissal, and the Superinten-
dent acted within his authority under these rules
in appointing a Deputy Superintendent of Police
working under him in the district to hold the
enquiry, and alse in passing the order of dismissal
1fter receiving the report and calling on the plain-
* tiff to show ‘cause why he should not be dismissed,
and in an ordinary case, this would be sufficient,
But this'is not an ordinary case, since the
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Thepusx:;:; °f Superintendent was himself the aggrieved party,

N having been personally insulted, and one would
Karam Chand, expect in such circumstances that he would him-
son of Atma Ramgo1f have moved to have the enquiry held either by

Kapur, J.  his superior officer, the Deputy Inspector-General,
or at least by an officer of not less rank than himself
from another district, and that he himself would
have appeared as the chief witness against the
plaintiff. I am not aware of anything in the Police
rules which would have precluded such a course.
Instead of this, we find the complainant acting as
judge and executioner and even, without appear-

'ng as a witness, introducing his own testimony
into his report.

I can only say that the manner of the dismissal
of the plaintiff in this case shocks my sense of
justice and fair play. My learned brother is of
the opinion that the proceedings leading to the
dismissal of a Government servant are not judicial
or even quasi-judicial, but purely administrative,
that as long as the letter of the procedural rules is

~followed it is wholly 1 il in what spirit
this is done, and in short that in matters of this
kind no question arises of the application of the
principles of natural justice, such as that no man
shall be a judge in his own cause. Here, I fear, I
am compelled to disagree.

——

The usual procedure in these matters, and
that which has nominally been followed in this
case, is that first there is an enquiry in which
evidence is led to prove or disprove the charge or
charges levelled against the alleged offender (I
almost used the term “accused”), and then, if the
enquiry officer reports that the charge is, or any of
the charges are, proved on the evidence led, the
officer who has to pass the order of punishment
calls on the offender to show cause ..against the
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action proposed to be taken against him. Since The State of
the first of these stages involves the framing of Punisb
charges, the leading of evidence for and against, Karam Chand,
and the appreciation of the evidence for the pur- son of Atma Ram
pose of deciding whether the charges are establish-
ed or not, it seems to me to be merely idle to argue
that this stage is not a quasi-judicial proceeding,
Even at the second, or “showing cause” stage, I do
not consider that the function of the officer concern-
ed is purly administrative. I should not consider
it to be so even if all he had to do was to consider
the nature of the punishment to be imposed on
the offender, whether nominal, light or severe, on
the assumption that the findings of the enquiry
officer are correct. I do not, however, consider
that this function is so limited. I am quite sure
that in most cases the person called on to show
cause challenges the findings of the enquiry
officer, and endeavours to show that the evidence
does not justify the adverse findings against him,
or that the enquiry has not been properly con-
ducted, and in my opinion it is the duty of the
officer to devote some consideration to this aspect
of the case, (as the Superintendent has done in this
case in his own peculiar way), as well as deciding
what is a suitable punishment. It has cometo my
notice, in fact, in some cases which have come be-
fore this Court. that the merits of the case are con-
sidered at the ‘showing cause’ stage in case referred
to the Union Public Service Commission, and
charges which have been held by the engquiring
officer to be substantiated have been found by that
body not to have been proved. I am, therefore, of
the opinion that the quasi-judicial nature of the
Proceedings extends to the “showing cause” stage
as well as the fact-finding enquiry.

In these circumstances I consider that ques-
tions of natural justice do arise in these proceed-
ings and that the question of bias is highly

Falshaw, J.
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The State of material. The word ‘reasonable’ was not inserted
Pu:fah before the word ‘opportunity’ in Article 311 with-
Karam Chand, out its being intended to have its ordinary mean-
son of Atma Ram g Admittedly what is reasonable in one man’s
Falshaw, J. eves is unreasonable in another’s and its meaning
in the particular context in which it occurs has to
be determined subjectively. In this confext it
certainly means that the opportunity given to the
person called on to show cause against a proposed
punishment must be a real opportunity, and not
an illusory and sham opportunity in which he
knows from the start that, whatever force there
may be in his representations, they do not stand
the slightest chance of being considered. .I regard
the proceedings which led to the passing of the
order of the plaintiff’s dismissal by the Superin-
tendent as a travesty of justice, and in my opinion
the opportunity which was given to the plaintiff
to show cause against his being dismissed from
service was as ‘reasonable’ as the opportunity
enjoyed by a sheep, which has been led to the
slaughter-house, of showing cause against its

being converted into mutton.

One reason given by my learned brother for
dismissing the suit is that no prejudice has been
caused to the plaintiff by reason of the fact that
in appeal the Deputy Inspector-General and
Inspector-General refused to set aside the order
of dismissal. I consider, however, that the order
of dismissal remains that of the Superintendent,
and that the plaintiff was entitled to succeed
because that order contravened the provisions of
Article 311, For these reasons, I ém of the opinion
that the appeal ought to be dismissed with costs.

As there is disagreement between the Judges
constituting the Bench this case has to be referred
to a third Judge under proviso to section 98(2) of
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the Code of Civil Procedure. We have disagreed as The State of

to the meaning of the word “reasonable oppor- P“:?ab

tunity” the following question will be referred to Karam Chand,

a Bench:— son of Atma Ram
' Falshaw, J.

“Whether in the circumstances of this case
the plaintiff had had sufficient oppor-
tunity within Article 311 of the Con-
stitution of India.

Papers may be submitted to the Hon’ble the
Chief Justice for referring it to a third Judge.

Bhandari, C.J.—This Regular First Appeal
has been referred to me under the provisions of Bbandari C.J.
section 98 of the Code of Civil Procedure as a
difference of opinion has arisen between two
learned Judges of this Court.

On the 27th of April, 1950, the plaintiff, an
officiating Sub-Inspector of Police, was present
at a meeting of Police Officers of the Gurgaon
District when the Superintendent of Police made
certain deprecatory remarks in regard to his
handling of a certain case under section 302 of the
Penal Code.. The plaintiff who considered these
remarks to constitute a personal reflection on his
own conduct answered back in a language which
the Superinfendent of Police cosidered rude to the
point of insubordination. The latter took a serious
view of the matter, transferred the plaintiff from
Police Station Nuh to the C. I. A. Branch of the
Police at Rewari, placed him under suspension with
effect from the 28th April, 1950 framed charged—" 5
against him and entrusted the enquiry to Shri
Lekh Raj, Deputy Superintendent of Police,
Gurgaon, a subordinate of the Superintendent of
Police. The latter submitted his report on the
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The State of 19th June, to the effect that the charge of in-
vjab subordination had been established. The Superin-
Karame Chand, tendent of Police sent for the plaintiff on the 29th
son of Atma Ram of June, and asked him to show cause why he
Bhandari, C. J. should not be dismissed or removed from the
service of the State. The Superintendent of Police
ordered his dismissal on the 12th July and his
order was upheld by the Deputy Inspector-General
of Police and later by the Inspector-General of

of Police.

Having failed to obtain redress at the hands
of his Departmental superiors the plaintiff
brought the suit out of which this appeal has
arisen with the object of securing a declaration
that the order of removal passed against him was
void and of no effect (1) because the order of dis-
missal was passed by an authority subordinate to
the one by whom he was appointed and (2)
because the plaintiff had not been afforded a
reasonable opportunity of showing cause against
the action which was prooosed to be taken in regard
to him. It was alleged that the Superintendent of
Police was actuated of malice, that the enquiry
officer being a subordinate of the Superintendent
of Police could not act impartially and that the
Superintendent of Police who was himself the
prosecutor and who had actually initiated the pro-
ceedings should not have assumed the role of a
judge. The trial Court decreed the plaintiff’s suit
holding that the order of suspension was arbitrary
and malicious, that it was passed by an authorBy
subordinate to the one by whom the plaintiff was
appointed and that it was passed in contravention
of the provisions of Article 311 of the Constitution.
The State preferred an apweal to this Court which
came up for hearing before a Division Bench con-
sisting of mv learned brothers Falshaw, J. and
Kapur, J. They came to the conclusion that the
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Superintendent of Police was competent to order The State of
the dismissal of the plaintiff, that the plaintiff was P“zf“b
non-co-operative tnroughout the proceedings and Karam Chand,
that he was prepared to call in witnesses only when v of Atma Ram
the case was heard by an Officer of the Indian Bhandari, C. J.
Police. The learned Judges were unable, how-

ever, to agree whetner the provisions of Article

311 had or had not been violated. Kapur, J, was

of the opinion tnat a reasonable opportunity was

given to the plaintiff to show cause against the

order of dismissal but Falshaw, J. expressed the

view that no such opportunity can be said to have

been afforded. In dealing with this aspect of the

matter Falshaw, J, observed as follows:—

“I can only say that the manner of the dis-
missal of the plaintiff in this case
shocks my sense of justice and fair play.
My learned brother is of the opinion
that the proceedings leading to the dis-
missal of a Government servant are not
judicial or even quasi-judicial. but
purely administrative, that as long as
tbe ldfter of the procedural rules is &
followed it is wholly inmaterial in what
spirit this is done, and in short that in
matters of this kind no question arises
of the application of the principles of
natural justice, such as that no man
shall be a judge in his own cause.
Hear, I fear, I am compelled to dis-
agree.

The usual procedure in these matters, and
that which has nominally been follow-
ed in this case, is that first there is an
enquiry in which evidence is led to
prove or disprove the charge or charges
levelled against the alleged offender (Iﬁ?
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almost used the term “accused”), and
then, if the enquiry officer reports that
the charge is, or any of the charges are,
proved on the evidence led, the officer
who has to pass the order of punish-
ment calls on the offender to show cause
against the action proposed to be taken
against him, Since the first of these stages
involves the framing of charges, the
leading of evidence for and against, and
the appreciation of the evidence for the
purpose of deciding whether the
charges are established or not, it seems
to me to be merely idle to argue that
this stage is not a quasi-judicial pro-
ceeding. Even at the second, or “show-
ing cause” stage, I do not consider
that the function of the officer concern-
ed is purely administrative. I should
not consider it to be so even if all he
had to do was to consider the nature of
the punishment to be imposed on the
offender, whether nominal, light or
severe, on the assumption that the find-
ings of the enquiry officer are correct.
I do not, however, consider that his
function is so limited. I am quite sure
that in most cases the person called on
to show cause challenges the findings
of the enquiry officer and endeavours
to show that the evidence does not
justify the adverse findings against
him, or that the enquiry has not been
properly conducted, and in my opinion
1t is the duty of the officer to devote
some consideration to this aspect of the
case (as the Superintendent has done
in this case in his own peculiar way), as
well as deciding what is a suitable
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punishment. It has come to my notice, The State of
in fact, in some cases which have come P“?ab
before this Court, that the merits of the xaram Chand,
case are considered at the ‘showing son of Atma Ram
cause’ stage in cases referred to the g,
Union Public Service Commission, and
charges which have been held by the
enquiry officer to be substantiated have
been found by that body not to have
been proved. I am, therefore, of the
opinion that the quasi-judicial nature

of the proceedings extends to the
“showing cause” stage as well as the
fact-finding enquiry.

andari, C, J.

In these circumstances I consider that ques-
tions of natural justice do arise in these
proceedings and that the question of
bias is highly material. The word
‘reasonable’ was not inserted before the
word ‘opportunity’ in Article 311 with-
out its being intended to have its ordi-
nary meaning. Admittedly what is
reasonable in one man’s eyes is un-
reasonable in another’s and its meaning
in the particular context in which it
occurs has to be determined subjective-
ly. In this context it certainly means
that the opportunity given to the person
called on to show cause against a pro-
posed punishment must be 3 real
opportunity, and not an illusory and
sham opportunity in which he knows
from the start that, whatever force
there may be in his representations,
they do not stand the slightest chance
of being considered. I regard the pro-
ceedings which led to the passing of the
order of the plaintiff’s dismissal by
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Th;usnt?tg of the Superintendent as a travesty of
ul.a justice, and in my opinion the oppor-
Karam Chand, tunity which was given to the plaintiff
son of Atma Ram to show cause against his being dis-
Bhandari, C. J. missed from service was as “reasonable’

as the opportunity enjoyed by a sheep,
which has been led to the slaughter-
house, of showing cause against its
being converted into mutton.”

In view of the difference of opinion which has
~risen the learned Judges have recorded the
following order:—

“Asg there is disagreement between the
Judges constituting the Bench this case
has to be referred to a third Judge
under proviso to section 98(2) of the
Code of Civil Procedure. We have
disagreed as to the meaning of the

words ‘reasonable opportunity’; the
following question will be referred to a
Bench:—

“Whether in the circumstances of this
case the plaintiff had had sufficient
opportunity within Article 311 of
the Constitution of India?”

The papers may be submitted to the Hon’ble
the Chief Justice for referringit to a
third Judge.”

Section 98 of the Code of Civil Procedure is in
the following terms:—

“98. (1) Where an appeal is heard by a
Bench of two or more Judges, the appeal
shall be decided in accordance with the
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opinion of such Judges or of the Th;uStatg of
majority (if any) of such Judges. nla

Karam éhand,
(2) Where there is no such majority which son of Atma Ram
concurs in a judgment varying OF pnendar, C. 7.
reversing the decree appealed from,
such decree shall be confirmed:

Provided that where the Bench hearing
the appeal is composed of two Judges
belonging to a Court consisting of more
than two Judges, and the Judges com-
posing the Bench differ in opinion on a
point of law, they may state the point
of law upon which they differ and the
appeal shall then be heard upon that
point only by one or more of the other
Judges, and such point shall be decided
according to the opinion of the majority
(if any) of the Judges who have heard
the appeal, including those who first
heard it.....cooorveennens "

Mr. Sodhi, who appears for the plaintiff raises
a preliminary objection that as the Judges were
equally divided and as there was no majority which
concured in a judgment varying or reversing the
decree appealed from the decree granted by the
trial Court should be confirmed in accordance with
the provisions of subsection (2) of section 98
Mr. Awasthy on the other hand contends thata
point of law has arisen and that this point must be
decided in accordance with the opinion of the
majority of the judges who have heard the appeal,
including those who first heard it.

A perusal of the order passed by the Division
Bench makes it quite clear that the learned Judges
have disagreed as to the meaning of the words
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“reasonable opportunity” and have referred to me
the question of law whether in the circumstances

son of Atma Ramof this case the plaintiff had had sufficient oppor-
Bhandari, C. J. tunity within Article 311 of the Constitution. As

a question of law has been stated by the learned
Judges a duty devolveg upon me to decide the
said question in accordance with the provisions of
the proviso to subsection (2).

It is in evidence that immediately after the
conclusion of the meeting on the 27th April, the
plaintiff returned to Nuh and addressed g repre-
sentation fo the Inspector-General of Police ex-
pressing his resentment over the conduct of the
Superintendent of Police and a letter to the
Superintendent of Police in which he asked for

bm/_/premission to appear before the Inspector-General

of Police. The trial Court has held, and held as it
seems to me on ample evidence, that the Superin-
tendent of Police ordered the suspension of the
plaintiff on the 29th April, when he came to know
about these two communications although the
order of suspension purpnorts to have been passed
on the forenoon of the 28th April,

As soon as Shri Lekh Raj commenced the
devartmental enquiry against the plaintiff on the
3rd Mav, 1950, the latter took objection to his
appointment and on the 10th May, submitted a
lengthy reoresentation to the Deputy Inspector-
General of Police in which he stated that he had
certain grievances against the Superintendent of
Police and that neither the Superintendent of
Police nor his subordinate officers could be en-
trusted to deal with the departmenta] enquiry
pending against him. He accordingly praved that
he should be transferred to another district so
that the enquiry could be held by an impartial and

-

‘f
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unprejudiced officer. The Deputy Inspector-
General of Police does not appear to have acceded
to his request.

After the prosecution witnesses -had been
examined by the enquiry officer the plaintiff en-
tered upon his defence, put in a long list of wit-
nesses and stated the nature of the evidence that
was likely to be given by each. Under the list of
witnesses the plaintiff recorded the following
note:—

“All SH.O.s present in the meeting will be
produced as defence witnesses only
when the enquiry will be held by the
LP. Officer or some Magistrate. They
are not expected to speak the truth

- while working under the present S.P.
as they are afraid of their career.”

B ]
- el

The enquiry officer declined to summon anj
of these witnesses except one.

A question at once arises whether 2 pe;s-o-n
can be said to have been afforded a reasonable
opportunity of being heard when an enquiry into
his conduct is held by or under the orders of a

prejudiced officer who is himself the prosecutor
and judge,

Mr. Awasthy who appears for the State contends
that the Superintendent of Police was not biassed
against him, that even if he was biassed, the bias
cannot invalidate the order of dismissal and that
in any case the enquiry in the present case was
held not by the Superintendent but by the Deputy
Superitendent of Police who had no prejudice
against the plaintiff. My atfention has also been

The State of
Punjab
V.
Karam Chand,
on of Atma Ram

Bhandari, C. J.
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The State of invited to two English cases in support of the pro-
Pu:,iab position that interest or bias mean nothing and
Raram Chand, that when an administrative tribunal is constitu-
son of Atma Ram o4 to hear and determine a charge, the decision of
Bhandari, C. 3. the tribunal is final and cannot be called into
question by a Court of law. In Wildes v. Russell,

(1), a clerk of the peace having received fees to

which the justices thought he was not entitled,

they withheld a portion of his salary, and upon a

mandamus unsuccessfully resisted his claim, and

thereby incurred costs, for the payment of which

the quarter sessions made an order, which it was

the duty of the clerk of the peace to enter on_the

f)/] records of The Court and certify to the count¥y
treasurer for settlement. The clerk of the peace

conceiving that the order was illegal, because no

full bill of costs had been brought before the

Court, and also because he thought the costs were

not such as ought properly to be charged upon the
%’/P’cﬁffﬁ‘y-rate, but should have been paid by the

. justices who by disputing his claim had impro-

' perly incurred them, declined to record the order

or to give the necessary cartificate. They prefer-

red a charge against the clerk of the peace of hav-

ing misdemeaned himself in the execution of his

office. The matter was heard before the justices

at the next court of quarter sessions, and they
wnanimously found that the clerk of the peace had

been guilty of the offence charged against him,

~nd adiudged him to be dismissed from his office,

and appointed the defendant to succeed him. In

an action by the clerk of the peace, for money had

and received, to try the defendant’s right to the

fees of the office the Court of Common Pleas held

that the justices in quarter sessions, being a com-

~otent tribunal to hear and determine the charee.

and having determined it. this Court could not

{1 (1868) 1 LRCP. 722
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question the propriety of their decision; and that The State of
no such interest appeared in the justices, or in any =~ "0

of them, as to disqualify them from acting as Karam Chang,
Judges in the matter. It was argued before the s°» of Atma Ram
Court of Common Pleas that there was an interest ghangari, c. 7.
.3 prosecutors in those of the justices who directed

the treasurer to prosecute the 1nqu1ry They

observed, however, as follows:—

“It may or may not have been more wise if
those of the justices who had caused those
costs to be incurred had abstained from
being present at the investigation. But
they were the best judges of the propriety
of their conduct upon the occasion. That
their presence was lawful, is all that we
have to deal with. I have heard nothing
to satisfy me that they had any such
pecuniary interest as to disqualify them.
As to the other point, that they were both
prosecutors and judges, I cannot bring
myself to feel any doubt. As well might
it be said that a judge who sees an
offence committed before him, and
directs a bill to be sent up to the grand
jury, ought to withdraw from the bench
when the charge comes to be tried. I
cannot regard the justices who, so to
speak, took notice of the alleged con-
tumacy, and complained of it and sug-
gested the prosecution, as parties to the
proceedings.”

In a later part of the judgment the learned
Tudges observed:—

The magistrates had no such interest as
would make them judges in their own
cause unless it be that they may be said
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to have been interested in getting rid
of an obnoxious person. That, however,
is an interest which such a tribunal
must always have. The statute which
gives them jurisdiction to remove the
officer confers upon them that interest.
In all cases of contumacy or contempt
committed against a court of justice,
the proper tribunal to proceed to
punishment is the Court itself.”

Montague Smith, J,, further observed that the
maxim “Nemo sibi esse judex vel suis jus dicere
debet” cannot have any reference to a state of
things like this, here the relation is created by
statute, and the judges have a duty imposed upon
..em to investigate and decide.

The facts of this case which was decided as
long ago as the year 1866 are in my opinion com-
pletely distinguishable from the facts of the case
which is now under appeal. In any case during
the many years that have gone by the Courts
have evolved the doctrine of natural justice and
one of the rules of natural justice is that there
must be no real bias in favour of or against one
of the parties.

The next case cited by the learned counsel
for the State was that of Franklin v. Minister of
Town and Country Planning (1). In this case a
Minister made an order under the New Town
Act, 1946, the validity of which was challenged
on two grounds one of which was that the Minis-
ter was biassed. The.House of Lords examined
the history of legislation prior to the enactment
of the Act of 1946 and observed:—

“My Lords, I could wish that the use of the
word ‘bias’ should be confined to its

(1) 1948 A.C. 57, 102 and 103. o
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progper sphere. Its proper signifi- The State of
cance, in my opinion, is to denote a  Puniad
departure from the standard of even- Karamlc,,and
handed justice which the law requiresson of Atma Ram *
from those who occupy judicial office, g, .~ .

or those who are commonly regarded

as holding a quasi-judicial office, such

as an arbitrator. The reason for this

clearly is that, having to adjudicate as

between two or more parties, he must

come to his adjudication with an inde-

pendent mind, without any inclination

or bias towards one side or other in the

dispute. As Lord Granworth L. C

says in Ranger v. Great Western Ry. '

Co., (1). A judge ought to be, and is AU
supposed to be, indifferent between the :
parties. He has, or is supposed to

have, nof biz J;mcmdmgrﬁlm to leapfi 1o g

the one side rather than to the other. @

In ordinary cases it is a just ground of

exception to a judge that he is not in-

different, and the fact that he is him-

.self a party, or interested as a party,

affords the strongest proof that he can-

not be indifferent.”

Their Lordships held however that no judicial
or gquasi-judicial duty is imposed upon the respon-
dent, and any reference to judicial duty. or his
bias, is irrelevant. This case was. however, one
under the Town and Country Planning Act, and it
was this case which evoked the eriticism that the
rules of natural justice have become a very {frail
defence against.arbitrary actions. At page 531 of
Robson’s Justice and Administrative Law the
learned Author observes:—

“Natural justice, in short, does not nearly
suffice to ensure that the scales of
(1) 5 HLC, 12, 89.

-
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administrative justice are held evenly.
The rules it dictates do little to safe-
guard the proper exercise of judicial
power in the complex modern world of
public administration, They have in-
deed, become of historical interest
rather than of contemporary signifi-
cance. The Town and Country Plan.
ning Act, 1947, even goes so far as expres-
sly to authorise the Minister to behave
in a way which the Courts would in
appropriate circumstances regard as
a violation of the maxm qudi alteram
partem which is one of the rules of
natural justice.”

Ime Judicial Control of Public Authorities

by Galeotti the learned Author observes as

follows: —

"How far does ‘bias’ provide a ground for
the judicial control over administrative

action ?
x ¥ * * *
* * * ¥ *

Looking through the reasons given for these

decisions, it will be found that the ques-
‘ien whether or not certiorari or pro-
hibition lie in respect oT actsif this chara-
cler was largely dealt with by the
Judges. It will be found also that the
common assumption upon which judicial
control was affirmed is the quasi-judicial
character of the decision. Though the
decision is said to be not of a judicial
body, in the real sense of the word,
nevertheless it was felt that it bore a
close resemblance to a judicial decision
and it was, therefore, represented as a
quasi-judicial one.”
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Several courts have taken the view that re- 'Thfp u??:; of
moval proceedings under Article 311 of the Con- Iy
stitution are judicial or quasi-judicial in character Karam Chand,
and that they are subject to the same requirements 5°® °f Atma Ram
of fair play as are applicable to proceedings of Bhandari, C. J.
a judicial character. Suresh Chndra Gupta v.
Himangeshor Kumar Roy and others (1). Even
if these proceedings cannot be regarded as judicial
proceedings in the real sense of the word and even
if they are not to be assimilated to a trial, even
then it seems to me that they bear a close resemb-
lance to a judicial decision and rules of natural
justice apply to them with as much force as they
apply to all judicial proceedings. {Shiva Nandan
Sinha v. State of West Bengal and others (2) and
Joti Parshad v. The Superintendent of Police (3)l.

The expression “reasonable opportunity” has
not been defined by the framers of the Constity-
tion but there can be little doubt that the expres-
sion means opportunity, the vital elements of which
are timely notice and full opportunity to the per-
son concerned to present all the evidence and argu-
ments which he deems important for the purpose
of his case. The requirements of a reasonable
opportunity are satisfied when the person affected
is given personal notice of the charges he is called
upon to answer; when he is informed of the place
where and the time when he shall S0 answer;
when he is afforded an opportunity, if he so
chooses, to cross-examine the witnesses produced
against him; when he is afforded an opportunity
after all the evidence is produced and known to him
to produce evidence and witnesses to refute it:
when the decision is governed by and based upon
the evidence at the hearing; when he is afforded an
opportunity to make his representations as to why
the proposed punishment should not be inflicted
upon him; and when the hearing is had before an

(1y 55 C.W.N. 605. - ' B

(2) LIX C.W.N, 794.
(8) 1957 PL.R, 532.
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The Stite of ynhijassed and unprejudiced officer. The enquiry officer
P‘m]a must conduct the hearing with open mindedness, fair-
Karam Chand ness and impartiality and must approach the hear-
son of Atma Ram i1, without bias and without prejudgment of the
Bhandari, C. J. issues. If the opportunity to be heard is afforded
by a biassed or prejudiced officer it cannot be re-
garded a reasonable opportunity. Joti Parshad v. The
Superintendent of Police (1). The opportunity must be
a real and adequate opportunity and not merely a
nominal or a sham one. If the enquiry officer con-
ducts the proceedings before it in a manner which is
contrary to the rules of natural justice or which offends
the superior court’s sense of fair play the superior
court would be prefectly justified in exercising the
exiraordinary powers vested in it by Article 226 of

the Constitution State of U. P. v. Mohd. Nooh (2).

The facts of the case make it quite clear that
the Superintendent of Police deprecated the con-
duct of the plaintiff in a meeting in which most of
the police officers of the Gurgaon district were pre-
sent. The plaintiff resented the aspersions which
were cast upon him and replied back in a language
which was probably not appropriate to the
occasion. The Superintendent of Police lost con-
trol over himself and directed the plaintiff to leave
the room. The Superintendent of Police took no
action against the plaintiff that day and allowed
the plaintiff to resume his duty as Station House
Officer in charge of the police station at Nuh. The
plaintiff, however, resented the remarks of the
Superintendent of Police and addressed a repre-
sentation to the Inspector-General of Police where.
in he detailed the incidents which had taken place
in the meeting. At the same time he addressed a
communication to the Superintendent of Police
asking for permission to see the Inspector-General.
Assoonels these documents came to the notice of

(1) 1957 P.L.R, 532,
(2) A.LR, 1908 S.C. 88,

-
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As so0n as thege documents came to the notice of The State of
the Superintendent of Poljee he passed an  order Puniab
blacing the plaintif under suspension ang entrust- Karam Chang,
ing the enquiry to one of his own’ subordinates, son ot Atma Ram
When the report of the enquiry officer was Bhar
received he proceeded tg pass the order with which
the plaintiff ig aggrieved. Falshaw, J. hag expres-

sed the view, with which I find myself in complete

ndari, C. J.

For these reasons, I would uphold the order of
the trial Court and dismiss the appeal with costs,
Ordered accordjngly.

BR.T



