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Appeilate Civil,
Before Falshaw and Kopur, JJ.

NARAIN SINGH anp anoTHER—Defendants-Appellants,

VETEUS

BACHAN SINGH anp Tareg oTHERS (Praintirrs) KAMLA
AND OTHERS (DureENDANTS) - -Respondents.

Regular Second Avopeul No. 1202 of 1947.

Vendor and Purchaser —Property subject to encum-
brances sold and part of sule consideration left with pur-
chaser for dischurge of ewe tmbrances—Encumbrances {di:-

charged by the purchusev out wiped out by operation of Dee  &th

statute—Right of the vewdor to recover from the purchaser
the unused part of the seie consideration left with aim for
dischurging the encumbrances.

Held, that the vendor was not entitled to recover from
the purchaser the part of the sale consideration left with
nim for discharging the encumbrances. On the sale of pro-
perty subject to encumbrances the vendor gets the price
of his interest, whatever it may be, whether the price be
settled by private bargain or determined by public com-
petition, together with an indemnity against the encum-
brances affecting the land. The contract of indemnity may
be express or implicd. It the purchaser covenants with
the vendor to pay the ecncumbrances, it is still nothing
more than a contract of ndewnrity. The purchaser tises
the property subjeet to *he burthen attached to . 1f the
ercumbrances turn out to oe invalid, the vender has nothing
to complam of. He has ot what he bargained for. His
indemnity is complete. He cannot pick up the burthen
of whivh the Tand is relved snd seize it as his own pro-
perty. The notion that aiter the completion of the
purchase the purchsser is in some way a trustee for the
vendor of the amount by which the existence, or supposed
existence, of encumbrances has led to a diminution of the
orice, and liable, therefore, to account to the vendor fur
anything that remains of that amount after the encumbranc.s
are satisBed or dispused of. is without foundation. After
the purchase is completed. the vendor has no claim to
participate in any benefit which the purchaser may derive
from his purchase.

(The case was referred to the above Division Bench
by Mr. Justice Teja Singh,—vide his order, dated 4th Octo-
ber, 1948.)

Second appeal from the decree of Shri S. L. Madhok,
Additional Dustrict Judge, Ferozepore, duted the 17th March,
1947, reversing that of Shri Chaman Lal Puri, Sub-Judge,
1st Class, Moga, District Ferozepore, dated the 15th April,

1951

Fop
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Narain  Singh 1945 gnd awarding the plaintiffs-appellants a decree for

and  another R, 1700 with costs throughout against Narain Singh end
v. H al Singh, respondents.

Bachan Singh argop mgh, Tesp

and ftc_f’thers Appellants : By Mr. DaLyiT SINGH, Advocate,

Respondents : By Mr. H. R. SopHr, Advocate.
JUDGMENT OF THE DivistoN BENCH.
Farsuaw, J. The facts giving rise to this second
. Falshaw J. appeal are as follows :—

On the 1st June 1895 one Saida mortgaged the
land in suit to Bhana, predecessor-in-interest of the
plaintiffs, for Rs, 1,700 by a registered deed. About
ten years later, on the 31st May 1905, Allah Ditta and
Kalu, sons of Saida, who had died by that time, sold
the land to Lehna Singh, father of Narain Singh, and
Hargopal Singh, defendants Nos. 1 and 2, for Rs. 3,000
also by a registered deed, according to the terms of
which a sum of Rs. 1,300 was paid in cash and Rs. 1,700
remained with the vendee for payment fo the previous
mortgagee. Whether Lehna Singh was unable or
unwilling to pay this amount, it is at any rate certain
that he did not do so, and he allowed the land to re-
main in possession of the mortgagees, and so matters
remained until after the passing of the Punjab Resti-
tution of Mortgaged Lands Act, IV of 1938, when,
taking advantage of this Act the sons of Lehna Singh
applied to the Special Collector who on the 21st August
1945, passed an order under the Act extinguishing
the mortgage and granting possession to the sons of
L.ehna Singh without payment. The suit was insti-
tuted in October 1945 by the suceessors-in-interest of
Bhana, the original mortgagee, for a declaration that
the mortgage of 1895 could not be extinguished with-
out the payment of Rs. 1,700 together with an in-
junction restraining defendants Nos, 1 and 2 from
obtaining possession of the land from the plaintifis,
or in the alternative for the recovery of Rs, 1,700.

- Defendants Nos. 3 to 6 were impleaded as the succes-
sors-in-interest of the original mortgagor who were
alleged to have transferred their right to recover

! Rs. 1,700 to the plaintiffs by a document executed on
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the 1st September 1945. The suit was contested by Naruin Singh
the sons of Lehna Singh who raised the preliminary 2d ~ ancther
legal objection that the suit could not be entertained B,._Cha:' 30
by the Civil Court under section 12 of Act IV of 1928 soand 3 others
far as it related to the relief of declaration and in- ete.,
junction. This objection was upheld by the trial -
Court which, however, held that it could try the suit Taishaw J.
by the plaintiffs for the recovety of Rs. 1,700, on the
basis of the transfer of their rights to the plaintiffs by
- defendants Nos. 3 to 6. Regarding this claim the
issues framed were :—

ol N

’ (1) Did defendants Nos. 3 to 6 sell their rights
1o recover Rs. 1,700 from defendants Nos, 1
— and 2 in favour of the plaintiffs ?
- ] TEyewes e oay
(2) Could defendants Nos. 3 to 6 validly sell
the said rights to the plaintiffs ?

R U
(3) Did defendants Nos, 3 to 6 acquire anv
right to recover Rs. 1,700 from defendants
Nos. 1 and 2 by the extinguishment of the

v mortgage under Punjab Act TV of 1938 ?

The trial Court held that defendants Nos. 3 to 6 had
in fact assigned their rights to the plaintiffs in respect
of the sum of Rs. 1,700, but on the streneth of a de-
cision of their Lordships of the Privy Council in
Izzat-un-Nisa Begam v. Partab Sinah (1), hald that
. neither defendants Nos. 3 to 6 nor the plaintiffs were
- entitled to recover Rs. 1.700 and the nlaintiffs’ suit was

accordingly dismissed. The vplaintiffs’ aoveal was

heard bv the Additional District Judee, Ferozenore,
' who affirmed the decision of the trial Conrt resarding
the non-maintainabilitv of the plaintiffs’ suit for deecla-
ration and iniunction, which point was not pressed
before him. but held, on the strencth of certain
decisions of Courts in this countrv which bad purnnrt-
ed to distinguish the decision of the Privv Clouncil. that
in the circumstances of the case the original vendors

,’ < (1) T L. R (1908) 31 All 583,
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Narain Singh were entitled to recover the sum of Rs. 1,700 from
and  another defendants 1 and 2, and that the plaintiffs, having

v.
Bachan Singh acq

uired the rights of these defendants, were theretore

and 3 othersentitled to recover this amount from the delendants.
The plaintiffs’ appeal was accordingly accepted and ..

ete.,

Falshaw J.

they were granted a decree for Rs. 1,700 with vosts in
both Courts against Narain Singh and Hargopal Singh,
who in their turn have come to this Court in second
appeal.

Their appeal originally came up in October 1948,

before Mr. Justice Teja Singh who seems to have been
somewhat doubtful whether the decisions relied on
by the learned Additional District Judge did not run
counter to the decision of their Lordships of the Privy
Council, and therefore was of the opinion that the
matter should be referred to a Division Bench.

The doubts expressed by the learned Single Judge
as to whether the decisions of Courts in this country
were not opposed to the decision of the Privy Council
certainly appear to have been well founded. Briefly
the facts in Izzat-un-Nisa Begam v. Partab Singh (1),
were as follows : In a suit instituted in 1887 the
plaintiff, Mst. Intizam Begam obtained a decree for
the sale of nine villages mortgaged with her as
security for a loan of Rs. 30,000, this decree being
affirmed by the Allahabad High Court on the 25th
February 1889. Thereafter the sale of the villages
was ordered, it being stated in the proclamation that
the property was to be sold subject to two prior mort-
gages for Rs. 10,000 and Rs. 20,000, respectively. At
the auction sale the decree-holder herself bought eight
of the villages for Rs. 64,000, the other villages being
sold to another purchaser, on the 20th April 1894,
The position as regards the two mortgages subject to
which the sale took place was that the first mortsage,

which was of 13 villages including the viltages then -

in suit, had not yet been enforced but in respect of the
second mortgage, which included one of the viRNages
mortgaged with Mst. Intizam Begam, a decree had
been obtained by the mortgagees on the 9th of June
1892, the mortgagees being the same persons in both

(1) 1. L. R (1809) 31 ALl 583

y 4
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cases. However, the mortgage decree of 1892 was set
aside by the High Court on the 15th January 1895,

Narain Singh
and  another

v.
and the urder or the High Court was affirmed by the Bachan Singh
Privy Counci in 1898. A suit was also brought toand 3 others

enforce the first mortgage, but this was dismissed by
the triai Court un the strength of the decision of the
Hign Court regarding the second mortgage, and the
decrec ¢1 the trial Court was affirmed by the High
Court in May 1899. Mst. Intizam Begam died in
1897 and her successors-in-interest were Izzat-un-Nisa
Begui: and anoiher, and as a result of the failure of
the suits based on the two mortgages subject to which
the sale \n favour of Mst. Intizam Begam had taken
place they became unencumbered owners of the pro-
perty which she had bought. However, in 1901,
Partab Singh and others instituted a suit against the
representatives of Mst. Intizam Begum alleging that
the real purchase money of the property sold at the
auction was the amount paid by the purchaser plus
the amiount due on the prior mortguges, and that since
the property had been exonerated in respect of the
prior mortgages, the sums due on the footing thereof,
amounting to more than Rs. 1,60,000, were now due to
the plaintiffs as unpaid vendors. They accordingly
ciatmed this sum and also claimed a lien on the vil-
lages for the amount due and their sale in the event of
non-payment. The suit was dismissed by the trial
Court and the appeal to the High Court appears, in
the words of Lord Macnaghten, who delivered the
judgment of their Lordships of the Privy Council, to
have perplexed the two learned Judges before whom
it came and there was a disagreement between them,
the third Judge to whom the appeal was then refer-
red agreeing with the learned Chief Justice that the
plaintiffs’ suit should be decreed. The nature of the
plaintiffs’ claim, however, appears to have presented
no difficulty whatsoever to their Lordships, whose
views have been expressed with the utmost clarity by
Lord Macnaghten in the following passage :—

* With the utmost respect to the learned Judges
of the High Court, their Lordships are un-
able to discover any difficulty in the case.

etc..

Falshaw J.
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It seems to depend on a very sumple rule.
On the sale of property subject to encum-
brances the vendor gets the price of his
interest, whatever it may be, whether the
price be settled by private bargain or
determined by public competition, together
with an indemnity against the encum-
brances affecting the land. The contract
of indemnity may be express or implied.
If the purchaser covenants with the vendor
to pay the encumbrances, it is still noth-
ing more than a contract of indemnity.
The purchaser takes the property subject
to the burthen attached to it. If the en-
cumbrances turn out to be invalid, the
vendor has nothing to complain of. He
has got what he bargained for.
His indemnity is complete. He can-
not pick up the burthen of which the
land is reiieved and seize it as his own pro-
perty. The notion that after the comple-
tion of the purchase the purchaser is in
some way a trustee for the vendor of the
amount by which the existence, or sup-
posed existence, of encumbrances has led
to a diminution of the price, and liable,
therefore, to account to the vendor for any-
thing that remains of that amount after
the encumbrances are satisfied or disposed
of, is without foundation. After the
purchase is completed, the vendor has no
claim to participate in any benefit which
the purchaser may derive from his
purchase. It would be pendantry to refer
at length to authorities. But their Lord-
ships, under the circumstances, may
perhaps be excused for mentioning
Tweddel v. Tweddel, Butler v. Butler, and
Waring v. Ward.”

It now remains to be considered whether the appa-

rently simple, lucid and comprehensive statement of the

[
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law thus laid down has adequately or properly been di- Narain Singh

tinguished in the cases relied on by the learned cougisti

another

. ) ¥ (s ' er e I’
for the respondents. The first ot these 15 Raghunetney o . Singh
3

Chariar v. Saaugopa L pariar (). this was a case i ,.d

which the plaintiff .usinwutea a suit for the recovery
from the detendant v: « s of oney woich the ladtes
had agreed to pay 1o two otnel persons in consideration
for the transfer to il by tne plaimiff of two decTe..
standing in his favour. The plaintit alieged that tus
defendant had tailed to pay the amount due fo lhe
said two persons, and that he himself had been obliy-
ed to pay it to then.. The plaintiff had failed In ine
trial Court and in the Court of first appeal, but his
appeal was accepted by Abdur Rahim and Sundara
Ayyar, JJ., who held that the plaintiff was entitled
to sue the defendant iur the recovery of the money as
it was due to him in case of the defendant’s failure o
pay the third persons within a reasonable time, and
the plaintiff was not in such a case bound to show that
he was in any way damnified by the defendant’s failure.
The ratio decidendi of the case appears to be contained
in the words at page 350 :—-
“ It is no doubt conceivable and possible thal
an assignment of property may be made 12
consideration merely of the assignee agree-
ing to indemnify the assignor against some
claim by a third party. But this is not wne
natural interpretation to be placed where
the value of the property assigned is ascer-
tained between the parties and the
assignee is directed to pay that value to a
third party.”
In fact the suit appears to be of quite a different typ:
from the present suit, and it is not surprising that
when the decision of the Privy Council was cited on
behalf of the defendant it was held to be inapplicable.
and it is perhaps unfortunate that the words used in
discussing this judgment bave been adopted in later
decisions in cases more akin to the present suit. The
relevant passage at page 352 reads -~
“ [t is perfectly clear that the Judicial Com-
mittee was dealing with a case where a

M 1 L. R. (1913) 36 Mad. 348. -

others
ote.,

e———

Faishaw J.
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vendec pays a certain price for the equity
of redemption and agrees to indemnify the
vendor against the claims of the encum-
prancers, and not one where he agrees to
pday a certain sum of money for the .and
sold to him and undertakes to pay a portion
thereof to encumbrancers. Their Lord-
ships observe that in such a case an express
promise to discharge encumbrances against
which the purchaser covenants to indemni-
fy the vendor, does not change the nature
of the vendor’s right which is only to be
indemnified against certain claims, and not
to have certain sums of money belonging
to hin: paid to another.”

The first of the other cases relied on by he
respondents is Bahadur Chand v. Bahedur Singh ond
another (1), a decision of a learned Single Judge,
Bhide, J. The facts in that case were that one Palhu
mortgaged a house to Bahadur Chand for Rs. 300 and
later sold the same house to Bahadur Singh for
Rs. 1,500, out of which it was stipulated that Rs. 400
were kept by the vendee for the discharge of the debt
due on the mortgage. Bahadur Singh, however, did
not pay this amount 1o the mortgagee who instituted
a suit to enforce his mortgage which resulted in the
sale of the house for only Rs. 180. The mortgagee
then sought to attach the sum of Rs. 400 lying with
Bahadur Singh as the debt due from Bahadur Singh to
Palhu. His application was rejected, but his appeal
was accepted by the High Court, Bhide J., holding that
the sum of Rs. 400 had been kept with the vendee on
the definite understanding that he should pay it to the
prior mortgagee and the vendee had failed to carry out
the terms of the contract although the mortgage sub-
sisted, and in these circumstances the verdor was
entitled to have this amount refunded to him and it
could therefore be looked upon as a debt due to the
vendor and was liable to attachment. The judgment
is very brief and in reaching this conclusion the learn-
ed Judge simply observed that he followed the

(1) A. L R. 1935 Lah, 50 (2).




" —

r'q

voL. v INDIAN LAW REPORTS 227

decision in I. L. R. 36 Mad. 348, in which the Narain Singh
decision of the Privy Council in I. L. R. 31 All. 383 and  another

nad been distinguisihed. The decisions in question v
: . - : . Bachan Singh
were mereiy mentioned but not discussed at all. and 3 others

The next case iz Rameshwar Dayal and others v. ete..
Hari Kishen (1). This was a case in which the vendce
from a mortgagor retained the amount due on the Falshaw J.
mortgage which was inciuded in the purchase price
for payment to the :.ortgagee and paid the balance of
the purchase money to the mortgagor, and in the
meantime the U. P. Agriculturists’ Relief Aect was
passed, by which the vendee was able to clear ofi the
mortgage debt for less than the amount which was
due, and it was held by Bennet and Verma. JJ., that
in these circumstances the mortgagor was entitled to
recover the balance as unpaid purchase money. The
decision of the Privy Council in ]zzat-un-Nisa Begam's
case was mentioned bul was held not to be applicable
to the facts of that case and the learned Judges based
their decision on the decision in Naima Khatun v.
Sardar Basant Singh (2}. That, however, was a case
of a very different nature, in which the plaintiff had
executed two mortgages of three items of property
in 1923. and in 1925 he sold to the defendant one of
the mortgaged properties leaving with him the sum
of Rs. 19.800 out of the sale consideration for payment
to the two martaagees, and at the same time the de-
fendant had executed a security bond in favour of the
plaintiff undertaking to pay Rs. 19,800 to the
mortgagees by a certain date and in case of failure to
do so to be liable to pav to the plaintiff Rs. 15.000 as
damages in addition to Rs. 19.800. The defendant
failed to make any payment to the mortgagees who
instituted suits against the plaintiff on the basis af
their mortgages and obtained decrees. whereupon the
plaintiff hrought a suit against the defendant to en-
force the securitv bond for the pavment of Rs. 19,800
plus Rs. 13.000. At the time of the suit the plaintiff
had not paid anvthing to the mortgagees. but the pro-
perties had not been sold in cxecution of the mort-
gage decrees, and in these circumstances it was held

(1) A. L R. 1940 All 351
{2) TI.R. (1934)56 Al 786 (B,
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Narain  Singh that the plaintiff was entitled to a decree for the
and  anotheryofynd of the whole of the amount left in the hands
Bachar? ' Singh of the defendant vendor with interest, but he was not
and 3 othersentitled to any damages without proving the extent

ete.,

Falshaw J,

of damapes incurred. [t was also held that no decree
for the specific performance of the original contract
as it stoud could be made in the case, but the plaintiff
could corapel the defendant to pay the amount in order
to release her other properties from liability even
though she might not have suffered any loss, Here
again the Privy Council decision was mentioned, but
naturally it was found not to be applicable.

Finally, there is the case of a Pachigolla Satya-
narayana murthi and others v. Karatam Sathiraju and
others (1), in which it was held by Wadsworth and
Patanjali Sastri, JJ., that where part of the purchase
money is retained by the purchaser for payment to
the morteagee and if the purchaser does not have to
pay the full amount thus reserved with bim owing fo
the mortgage debt being sealed down at the instance
of the mortgagors, he would be liable to return to the
latter the portion of the purchase monev remaining
unpaid. In this case 1. L. R. 36 Mad. 348 was relied
on but it does not apoear that Izzat -un-Nisa Begam'’s
case {2) was cited at all.

With due respect to the views of the learned
Judges exvressed in the cases mentioned above T can-
not see anv firm basis for any distinetion of the rule
of their Lardshivs of the Privy Clouneil except in those
casrs where the nature of the suit was manifestly
different from that of the present zuit. If there is any
basfs at all for anv distinction it would seem to lie in
the fact that the proverty was nurchased in Izzat-un
Nisa Reoarr’s case (2) 2t 3 pubtic auclion in  execu-
tion of a derree and that the nrovertv was sold simnly
subiaect tn the charoes created bv the two mortgages,
one of which was alreadv the subiect of a decree at the
tima of the sale, wherens in the nresent case and some
of the other cases cited a specified portion of the sale
prict was ratained bv the - endes for the discharge of

1) A. 1 R. 1942 Mad. 525,

' {2) LR. (Iohg). B1 All. 58 8,

[ SIS T
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the meortgage debt.  In some of the cases cited the Narain Singh

. . . . Loa
1eortgage debt was still in existence, and in others it

nd another

had been scaled down, while in the present case it Bachan Singh
Lud been extinguished altogether by the operation ofand 3 others

& statute—~The Pun ab Restitution of Mortgaged Lands
Aci. Those cases in which the mortgage debt was
st ir exislence at the time of the suit are clearly dis-
tinguishable. but with regard to the other cases I can-
no. see that the facts that the sale was by private ar-
rangerzent or that the portion of the sale price which
was avportionad to the discharge of the mortgage debt
was speciided, are sufficient {o take the case out of the
scope of the rule laid down in lzzat-un-Nisa Begam’s
case, (1). some portions of which it seems necessary
to cite once more. The first point is dealt with in
these words :—

“ On the sale of the property subject to encum-
brances the vendor gets the price of his
interest, whatever it may be, whether the

“price be settled by private bargain or de-
termined by public competition, together
with an indemnity against the encum-
brances affecting the land.”

The second point appears to me to be covered by
the words—

“ The contract of idemnity may be express or
implied. If the purchaser covenants with
the vendor to pay the encumbrances, it is
still nothing more than a contract of indem-
nity. The purchaser takes the propertv sub-
ject to the burthen attached to it. If the en-
cumbrances turn out to be invalid, the
vendor has nothing to complain of. He
has got what he bargained for. His in-
demnity is complete. He cannot pick up
the hurthen of which the land is relieved
and seize it as his own property. The
notion that after the completion of the
purchase the purchaser is in some way a
trustee for the vendor of the amount by

(1) LL.R. ([909} 31 AL 583,

ete.,

Falshaw J.
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Kapur J.
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which the existence, or supposed exisl-ney,
of encumbrances has led to a dirinutivg
of the price, and liable, therefors. i % -

count to the vendor for onytiirn Lo
remains of that aruunt aftir tne envur
brances are satisfied «r disposeu w1 s

without foundation. After the purchase
is complete, the vendor has no claim 1o
participate in any benefit which the pur-
chaser may derive from his purchase.”

In my opinion this decision would apply in a case ke
the present in which the purchaser underioon to dis-
charge the mortgage debt, butl later became to nen-
cumbered owner of the land by the extinction I the
mortgage debt through thu cperadon of a statute, and
therefore the vendors, and censequently the ple'n s,
who had acquired the vendors’ righs, had no c.ai:
to the surm of Rs. 1,700.

-

I would accordingly accept the appeal and, set-
ting aside the decree of the lower appellate Court,
restore the decree of the trial Court dismissing fne
plaintiffs’ suit. In view, however, of the difficulty of
the point involved T would order the parties to bear
their own costs throughout.

Kapur J. I am of the same opinion and have
nothing to add except this that the ohservatinna of
Lord Macnaghten rake it quite clear that wh:ther
there is an express covenant by the alienee to pzv the
previots encumbrance or not, the vendor has no rieh?
to participate in the benefits which the purchaser mav
be able to get either because the encumbrance n:
longer exists or is unenforcrable or the amount of the
encumbrance is scaled down by agreement «or by
operation of law.



