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Before Adarsh Kumar Goel, ACJ & Rajesh Bindal, J.

M/S WIRELESS TT. INFO.SERVICES LIMITED
AND ANOTHER,—Peritioners

versus
THE STATE OF HARYANA AND OTHERS,—Respondents
C.W.P. No. 20354 of 2009
3rd June. 2011

Constitution of India, 1950—Arts. 19(1)(g) & 226 & 265,
entry 31 of List-I and entry 5, 6, 18, 49 & 66 of List-II of Seventy
Schedule— Haryana Municipal (Erection of Communication Tower)
Bye Laws, 2009—Haryana Municipal Act 1973—Sec. 2(2), 12 70¢1)(i)

i fo (xiv), 70(2) & 200(XXX)})—Haryana Municipal Corporation Act,
i 1994—Ss. 88, 392 & 393—Haryana Municipal Building Bye-laws,
1982—Bye-laws 2(Xii)—Indian Telegraph Act, 1885—Ss. 3(5), 6, 10
& 12—Towers erected for using/renting out to licencees of telecom
companies—Premissions obtained from local authorities on payment
of requisite fee—Draft Bye-Laws notified—Objections invited—
Objection that telecommunication falls within domain of Union
Government and State Government was incompetent to issue the
Bye-Laws.

Held, Detinition ol building u/s 2(2) is an inclusive definition and
does not restrict the word “building™ in any manner., [t includes and structurc
made of metal. Courts are required (o interpret the statucs in a manner that
updates the wording with the changing times.

Further held that contention that telecom services fell within domain
of Union Government in terms of Entry 3 1of List-1 of the Seventh Schedule
also held not tenable. Mercly becausc central law takes care of onc aspect,
it does not mean that any other authority cannot regulatc its other aspects.
If building has to be construcied or tower 1o be erccted within jurisdiction
of a local authority, the same has to be necessarily in compliance of the
provisions in any stature applicable {or the purpse. Building byc-laws framed
under the 1973 Act clearly provide for area of the plot, zoning plan,
maximum height etc. State is not transgressing the power conferred of Union
of India with reference to Entry 31 of List-I of the Seventh Schedulc.
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Further held that threre is no absolute to carry on business as 1t
is always subject to reasonable restriction and regulation. Thus there was
no violation of Articles 19, 1(g) & 265 of the Constitution. Entry 66 in List-
Il to the Seventh Schedule enables the State to levy fee in respect ol any
ol the matters in (he List. Section 70(1)(XV) provides that with prior
sanction of the State Government any other toll, tax or fec which the State
Legislature has power o imposc can be levied provide the same does not
exceed the maximum limits which may be notified by the State Government
from time to time. Validity of’ Haryana Municipal (Erection of Communication
Towers) Bye-Laws, 2009 upheld. Licence fee however directed to be as
per the maximum limit preseribed by the Government in terms of the powers
conferred U/s 70{1}XV) and final rate is to be fixed by the Municipal
Committee in accordance with S. 70(2).

(Paras 16, 21, 22, 24, 26, 30, 31, 34, 35 & 30)

A. K. Chopra and Kanwaljit Singh, Senior Advocates with Vishal
Gupta, Rohit Khanna, V. K. Sharma, D. K. Singal, Sandecp
Chabbra and Atjun Lakhanpal, Advocatcs for the petitioners.

1 S. Hooda, Senior Advocate, Kulvir Narwal and Randhir Singh,
Additional Advocates General, Haryana and Sanjay Chauhan,
Advocate for respondent Nos, 3 and 4 and Deepak Balyan,
Advocate for respondent No., 5 in C.W.P. No. 11489 01 2010.

RAJESIH BINDAL, J.

(1) "This order will disposc of a bunch of writ petitions bearing Nos.
20354 of 2009, 577, 586, 711, 713, 1700, 1701, 2159, 2380, 2420,
4285, 10663, 11489 02010 and 6029 of 2011, primarily challenging the
validity of Haryana Municipal (Ercction of Communication Towers) Bye-
laws, 2009 (for short, the ‘the Bye-laws®).

(2) The facts have been extracted from C.W.P. No. 20354 of
2009.

(3) The petitioners in this bunch of writ petitions arc claiming to
be registered Infrastructure Provider Category-I (IP-1). They erect lowers
for the purpose of using or renting out the same to the licensees oftelecom
services. The petitioners in furtherance to the permission granted by the
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Central Government as per registration certificate. started the work for
crecting and matintaining towers over the premisces of private persons on
mutually agreed terms. The petitioners had obtained permission from the
local authorities in whose jurisdiction the towers were being installed in terms
ol Section 12 of the Indian Telegraph Act, 1885 (for short ‘the 1885 Act’)
and paid the requisite fec also. However, later on the authoritics started
demanding huge money. On [2th August, 2009, in exercisc of powers
conferred under Section 200(xxx) of the Haryana Municipal Act, 1973 (for
short, ‘the 1973 Act’), the State of Haryana notificd drafi Byc-laws [or the
purpose and invited objections. Petitioner No. 1 filed detailed objcctions
which included objection regarding incompetence of the State on the subject
considering the fact that telecommunication falls within the domain ol Union
Government. Without considering the objections filed by petitioner No. 1,
final notification was issued on 11th November, 2009 notifying the Bye-
laws. ltis these Bye-laws, which have been impugned in the bunch of writ
petition,

(4) Insome of the writ petitions, the Bye-laws so impugned have
been framed in exercise of power conferred under Sections 88, 392 and
393 ofthe Haryana Municipal Corporation Act, 1994 (for short, ‘the 1994
Act’). These are in similar lines.

(5) Learned counsel for the petitioners submitted that
telecommunication being covered under Entry 31 in List-] of Seventh
Schedule to the Constitution of India (Union List), the towers erected by
the petitioners meant for use for telecommunication purposes, the Statc is
totally incompetent to frame any law to control the same. 1t was submitied
that towers are the integral part of telecommunication system for which the
power vests inthe Union Government. The definition of terms “post™ and
‘telegraph authority® as contained in Section 3(5) and (6) of the 1885 Act
were referred to. It was submitted that the petitioners have been notificd
as telegraph authority. Further it was submitted that Scction 10 thercol’
provides power to the telegraph authority to place and maintain telegraph
line under, over, along, or across, and posts in or upon, any immovablc
property subject lo certain exceptions provided therein. In the absence of
any competence with the State. exercise of power in any manner in the form
of grant of licences/permission or levy of fee etc. for setting up of tower
will be totally incompetent.
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(6) Itwas further submitted that there being no substantive provision
as such even in the 1973 Act, Section 200, sub-section (xxx) was added
enabling the State to make Bye-laws, inter alia, to regulatc crection of
communication tower. Under the garb of power so delegated, the Suate
Government has notificd the impugned Bye-laws which not only provide
for the power to the concerned authority even to sce the location ol the
tower without realising the fact that towers at different places are not erected
for the sake of it rather it is cither to boost the signal or maintain the requisite
radio frequency. Even maximum height of the tower has also been fixed n
the Byc-laws though the same has to be need based. xhorbitant amount
of licence fec has been fixed to be paid for cach of the site. In addition
thereto, annual renewal fec @ 1 0% of the licence fee has been preseribed.
In fact, there is no power conlerred in the 1973 Act to the local authority
1o levy any tax of this kind. Article 265 of'the Constitution of India comes
to the rescuc ol the petitioncrs. which provides that no tax can be imposed
or recovered without any authority of law. Iiven if the same is considered
as a lee, the clement ol guid pro quo is otally missing. Even for fevy of
fee there is no enabling provision under the 1973 Act. The petitioners are
crecting towers by taking tand on lease/rent or otherwisc from the owners
thereol on mutually agreed terms. In fact. itelearly violates the petitioners”
fundamental rights guarantced under Article 19(1)(g) of the C onstitution of
India. The levy of such exhorbitant fee is sought 1o be justified by the local
authority by stating in the reply that the local authorities arc also entitled
10 sharc huge income carned by the telecom service providers as they need
huge lunds for developing and maintaining infrastructure in citics/towns and
there linancial health is quite poor. The levy of Tee would strengthen the
financial condition of the local authority. The submission of learned counsel
for the petitioners was that the aforesaid rcason given by the State o levy
fee, though beyond its Iegislative or delegated authority, cannot be justificd.

(7) Referring to thedefinition of “building’, as contained in Section
2(2) of the 1973 Act, it was submiticd thal tower cannot be said to be
a building uscd for the purpose of human habitation. Once the tower is nol
a building, the local authoritics do not have any power to dircet the petitioners
10 obtain licences/permission or pay any fce for the purposc. In fact, the
same would amount to interference in the telecom services being provided
by the petitioners, which clearly falls within the domain of Union Government.
In casc, as per the requirement, a tower is to be erected at a particular
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place and of"a particular height and the local authoritics refuse the permission
therefore, the petitioners will not be able to provide (elecom servicees or non-
grant of permission lor any reason would lead to interference in the telecom
services. The Bye-laws notificd by the State confer arbitrary power on the
authoritics to grant or rcfusc permission or even point out the premisces
where such towers should be erected. These things cannot be provided in
the Bye-laws. as it is need based considering the strength of signal and
frequency. which is highly technical. In fact. the local authoritics do not have
any expertise to examine these aspeets while granting or refusing the penmission,

(8) lecamed counsel further referred to the recommendations made
by the Telecom Regulatory Authority to the Department of lekecommunication
to clarify that the local authority’s power in terms of the 1885 Actis limited
only to those propertics which are vested or controlled or managed by the
local authority and aiso opined that a Joint Sccretary in the Department off
Telecommunication be sctup as a dispute resolution authority for dealing
with the cases ol refusal of permission or imposition of condition lor grant
of permission by the local authoritics. The submission was that such dircctions
were issued by the statutorily constituted authority [or the reason that there
were numcerous problems being faced by the telecom service providers on
account of difterent conditions/restrictions put by the local authoritics while
granting/refusing permission for erection ol tower. as the same were causing
hurdles inthe smooth implementation of the telecom policy ofthe govermment.

(9) Insupportofthe submissions, learned counscel for the petitioners
placed reliance upon The Hingir-Rampur Coal Co. Ltd. and others
versus State of Orissa and others, (1) ; Om Parkash Agarwal cte.
versus Giri Raj Kishori and others, (2) ; Calcutta Municipal
Corporation and others versus Shrey Mereantile (I Ltd. and others,
(3) ; Jindal Stainless Ltd. and another versus State of Harvana and
others, (4) ; Gupta Modern Breweries versus State of J&K and
others, (5) and M/s Indian Qil Corporation Limited versus State of
Haryana and another, (6)

(1) AR 1961 SC 459

(2y AIR 1986 SC 726

(3} (2005)4 SCC 245

(4)  AIR 2006 5C 2550

(5) (CNH6SCC3I7

(6) 2008 (4) RCR (Civil) 620
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(10) On the other hand, learned counsel [or the State submitted
that the subject on which the State has framed Byc-laws docs not fall in
Entry 31 of List-{ of Seventh Schedule to the Constitution of India, as it
has nothing to do with the telecommunication, rather, the State has wide
power under Entries 5, 6, 18 and 49 of List-1T of Scventh Schedule to the
Constitution of India to deal with building activities in the local arcas. There
arc two dilferent aspects, namely, erection of a structure in the form ol'a
tower and sccondly providing of service. The State/local authoritics do not
want to interlere with the working of the petitioners with regard to their
providing telccom service. However, they certainly have aright to regulate
the ercction of towers. [t would be totally misconceived to argue that the
towers do not fall within the term “building’. The definition as contained in
Section 2(2) of the 1973 Act docs not include only the premises which are
used for human habitation, rather, it also uses the term ‘or otherwise” and
further *steel structure” is also included therein. Along with this, the delinition
ol *building’ as contained in Byc-law 2(xii) of Haryana Municipal Building
Byc-laws, 1982 (for short, *Building Bye-laws’) was rc ferred to. The
Building Byc-laws provide that various aspects, such as safety, structural
strength, height, load carrying capacity cic. of the building to be erected
in different arcas within the municipal limits, arc to be considered by the
local authority while granting or refusing permission. The petitioners in the
present case crect towers which have the height of 30 to 50 metres. The
casc projected by them is that they enter into agreement with the owners
of various private buildings and crect the towers on the top of the building.
As to who will ensure that a tower of such a height should not be crected
at a particular place for the rcason that the same may cither be not safe
considering the strength ol the building beneath or it may resultin spoiling
the skyline of the city. It would be totally misconceived to argue that tower
has not specifically been mentioned in the definition of *building”. The
definitions as contained in the statute arc to be considered in the fight ol
changing times. The statutes arc living documents. These have to be given
purposive interpretation. In addition to that, the impact ol clectromagnetic
wave on the health of the people residing in the area is also to be considered
by the local authority as the same also [alls within the domain of the local
authority.
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(11) Sull turther. it was plcaded that reliance of the petitioners on
Articles 1901 )(g) or 265 ol 'the Constitution of India is totally mis-placed
for the reason that the local authority in the present case has not levied any
tax as ithas levied only a regulatory fee. The amount being charged as a
licence ice per tower is quite nominal. The same is one time. The rencwal
fee is 10% p.a. thereafier. A recasonable classification has been made
considering the potential of the town where the towers have (o be crected.
No specific service as such is required to be provided as the element of
guicd pro quo is notrequired. The impugned Bye-laws have been framed
strictly interms of the powers conferred under Scetion 200(xxx) ol the 1973
Acl. Insupport ol his submissions, reliance was placed upon Aireel Digilink
[ndia Ltd., Allahabad versus Nagar Nigam, Allahabad and another,
(7) Bharti Tele-Ventures Limited, a company incorporated under the
Companics Act, 1956 and Mr. Sunil Bharti Mittal veryus State of
Maharashtra, through the Scerctary, Urban Development Department
and Pune Municipal Corporation, (8) Reliance Telecommunication
Ltd. versus S.1. of Police, MANU/K1/2332/2010 1 Cellular Operators
Association of India and others versuy MOCD, MANEYDEZN198/2010
: Kerala State Science and Fechnology Muscum versuy Rambal Co.
and others, (9) and Cellular Opcerators Association of India and
others versuy Municipal Corporation of Delhi, WP, (C) No. 3267 of
2010, decided on 29th April, 2011,

(12) Ne other argument was raised.

(13) Heard learned counsel Tor the partics and perusced the paper
book.

(14) "The relevant provisions ol various statutes/Byve-laws. as relerred
to above, are extracted below :

“Articles 19(1)(g) and 265 and Entries 31 of List-1, Entries 5,
6, 18, 49 and 66 of List-11 of the Constitution of India
Article 19(1)(g).

(7) 2000 (1) AWC 562
(8) 2007 (2) ALLMR 841
(9} (2006) 6 SCC 258
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19. Protection of certain rights regarding freedom of speech,
? cte.—(1) Al citizens shall have the right—

XX XX XX

(2) lopraclise any profession, or to carry on any occupation, trade
or business.

Article 265

265. Taxcs not to be imposed save by authority of law.—No 1ax
shall be levied or collected except by authority of law.

Entry 31 of List-I

31. Postand telegraphs, telephones, wireless, broadcasting and
other like forms of communication.

Entrics 5, 6, 18, 49 and 66 of List-11

5. Local government, that is to say, the constitution and powcrs
ol municipal corporations, improvement trusts, district boards,
mining settiement authorities and other local authorities for the
purposc of local self-government or village administration.

6. Public health and sanitation; hospitals and dispensarics.
XX : XX XX

18. {.and.that isto say, rights in or over land, land tenurcs including
the relation of landlord and tenant, and the collection of rents; -
transler and alienation of agricultural land; land improvement
and agricultural loans; colonization.

XX XX XX

49 ‘laxcson landsand buildings.
XX XX XX

66. 1°cc inrespect of'any ol the matters in this List. but not including
fees taken in any court.

Scetion 3(3) and (6) and 10 of the 1885 Act

3. Definitions.—In this Act. unless there is something repugnant n
the subjector context, -

XN . XX AN
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(3) postT means a post. pole, standard. stay. strut or other above
vround contrivance lor carrying. suspending or supporting a
telegraph line:

(6) telegraph authority”™ means the Director-General of Posts and
‘telegraphs. and includes any oflice empowered by him to
performall or any ol the functions ol the telegraph authority
under this Act :

X XX XX

10. Power for telegraph authority to place and maintain
telegraph lines and posts.—The elegraph authority may. from
time to time. place and maintain a telegraph line under. over.
along, or across. and posts in or upon. any immovable
property :

Provided that—

(a) the telegraph authority shall not exercisc the powers
conferred by this section for the purposcs of a telegraph
established or maintained by the Cenural Government or
10 be so established or maintained;

(b) the Central Government shall not acquire any right other
than that ol'user only in the property under. over. along.
across. in or upon which the telegraph authority places
any telegraph line or post: and

(¢} exceptas hereinafier provided. the telegraph authority shall
not exercisc those powers inrespeet of any property vested
in or under the control or management ol any local
authority. without the permission ol that authority: and

(dy inthe excreise ol the powers conferred by this section.
the telegraph authority shall do as little damage as possible.
and. when ithas exercised those powers inrespect ol any
property other than that referred to in clause (¢). shalt pay
(ull compensationto all persons interested for any damage
sustained by them by reason ol the exercise ol those
pﬂ\\'(_‘l'S,

.
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2(2), 70 and 200 (xxx) of the 1973 Act

itions.—In this Act, unless there is anything repayment in

the subject or context,—

XX X AX

(2)

“huilding”™ mcans any shop. out-housc, hut, housc. shed
or stable, whether used for the purposc ol human habitation
or otherwise and whether of masonary, bricks. wood.
mud. thaich, metal or any other material whatever, and
includes a wall and awell ;

X X hay

70. Taxes that may be imposed.—~(1) Subject to any general or
special orders of the State Government in this behallMand to the

rule
this

s. a committee may. {rom time to time, for the purposes of
Act.impose in the whole or any part of the municipality any

of the following taxcs, tolls and lees, namely

(i)
(i)

(i)

(iv)
v)

(v)
(vit)

atax on professions, trades, callings and employments |

atax on vehicle plying for hire or kept or registered under
the, the Motor Vehicles Act, 1988 (Act 590l 1988), within
the municipality;

atax on animals used ol riding. draught or burden, kept
for use within the municipality, whether they arc actually
kept within or outside the municipality ;

atax on dogs kept within the municipality
ashow tax ;
atoll on vehicles entering the municipality ;

atax on boats moved within the municipality ;

(Vi) a tax on the consumption of clectricity at the rate ofnot

(vl

(viii

more than five paise for cvery unitol eleetricity consumed
by any person within the limits of the municipality :

a) afire lix;

b) a sanilation tax ;
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(vinc)atax ondriving licences issued under the Motor Vehicles
Act, 1988 (Act 59 of 1988), within the municipality ;

(viiid) a development tax on the increasc in urban land valucs ‘
caused by the exccution of any development or
improvement work ;

(viiic) a general tax notmorc than 15% of the annual vatuc of
buildings and lands within the municipal arca ;

Provided that general tax may be levied ona graduated scale,
i the government so determinges :

Provided further that the general tax would not be leviable on
the buildings and land within the Lal Dora of villages
forming part of the municipal arca provided they are seli- ]
occupied.

(ix) afee withregardto pilgrimages;

(x) afce withregard to drainage ;

(xi) afecwithregard to lighting ;

(xu} afce with regard o scavenging ;

(xii) a fee for cleansing of latrines and privics ;

(xiv) a ice in the naturc of costs for providing internal services
under the scheme framed under section 203 -

(xv) with the previous sanction of the State Government, any
other tax. toll or lee which the State 1egislature has power
to impose inthe State under the Constitution of India.

(2) The rates of any tax. toll or fee under sub-section (1) except
that under clause (viti) thereof shall be determined by the
Commitice:

Provided that such rates shall not exceed the maximum Hmits which

the State Government may. from time to time, by notification.
specttyin this behall,

X XN NN
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200. General bye-laws—The State Government shall make bye-
laws applicable to all or any of the municipalities as it may, by
notification, specify, by which the committees shall—

XX XX XX

(xoxx)regulate the laying of communication cables (underground
as well as overground), erection of communication towers
and dish antennas established and maintaincd by private
agencies as well as semi-Government agencies ; and

XX X XX

(15) The contention raised by learned counsel for the petitioners
that erection of towers cannot be regulated by the local authority for the
reason that it does not fall within the definition of building and there being
no other provision in the 1973 Act under which it can be controlled, is
untenable. The contention raised that any premises to be included in the
definition of *building’ should be used only for human habitation is also mis-
conceived. A perusal of the definition of ‘building’ as contained in Section
2(2) of the 1973 Act shows that the same means any shop, out-house, hut,
house, shed or stable whether used for the purpose of human habitation
or otherwise and whether of masonary, bricks, wood, mud, thatch, metal
or any other material whatcver and includes a wall and a well. The aforesaid
definition is inclusive in character. It is not restricting the meaning of word
‘building’ in any manner. It includes any structure, which is made of metal.
Along with this, reference can be made to the definition of ‘building” as
contained in Building Bye-laws as well, which provides that it can be any
structurc may be any part of the building or affixed thereto. The towers in
the present case are made of steel and they are erected on the roof tops
or in acompound of the building.

(16) Evenifthe word “tower’ as such has not been mentioned in
the definition of the term ‘building’, as contained in the 1973 Act or the
Building Bye-laws framed thereunder, but still when the aforesaid laws were
framed, the erection of towers in such a large number within the residential
area was not foreseen. The courts cannot be silent spectators in such a
situation and allow an activity unabated which is required to be controlled.
The courts are required to interpret the statutes in a manner that continuously
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updales its wordings with the changing time. 1t is to be presumed that
cnactiment has to be applied at any [uture time, considering the changed
conditions and need of the hour. Reliance for the purpose can be placed
upon a judgment of 1lon"ble the Supreme Court in State of Maharashtra
versus Dr. Pratul B. Desai, (10) where their Lordships on the principle
of interpretation of an ongoing statute (in that case Cr. P.C.) relied on the
commentary titled ~Statutory Interpretation™, 2nd Edition of Francis Bennion
and opincd as under

“lItis presumed the Parliament intends the Count 1o apply 1o an ongoing
Actaconstruction that continuously updates its wordings (o
allow for changes since the Act was initially framed. While it
remains law. ithas 1o be treated as always speaking. This means
that inits application on any day, the language ol the Act though
nceessarily embedded in its own time. is nevertheless 1o be
construed in accordance with the need to treat it as a current
Jaw.

In construing an ongoing Act, the interpreter is to presume that
Yarliament intended the Act to be applied at any future time in
suchaway as o give cflect to the original intention. Accordingly,
the interpreter is to make allowances for any relevant changes
that have occurred since the Act’s passing, in law, in social
conditions, technology, the meaning of words and other matiers...
That today’s construction involves the supposition that
Parliament was catering long ago for a state of afTairs that did
not then exisl is no argument against that construction.
Parliament. in the wording of an cnactment. is expected to
anticipaic lemporal developments. The drafier will foresee the
futurc and allow for it in the wording.

An cnactment of former days is thus to be read today, in the light of

dynamic processing over the years, with such modification lor
the current meaning of'its language as will now give efieet o the
original legislative intention, The reality and ellect of dynamic
processing provides the gradual adjustment. It is constituted
by judicial interpretation, year in and year out. It also compriscs
processing by exceutive oflicials.™

(10) AIR 2003 SC 2053
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(17) Further, it has been consisiently opined by Hon blc the Apex
Court that where a definition in a statute uses the word “includes™, the word
dclined not only bears its ordinary, popular and natural mecaning, but in
addition also bears the cxtended statutory meaning. I'he word must be
construed as comprehending not only such things which they signify according
to their natural import, but also those things which the interpretation clausc
declares that they shall include. Relerence can be made to Dhampur Sugar
Mills L.td. versus Commissioner of Trade Tax, (11) Ramanlal Bhatlal
Patel versus State of Gujarat, (12) and Delhi Development Authority
versus Bhola Nath Sharma (Dead) by [LRs and others, (13).

(18) A Full Bench of Delhi High Court in MCD versis Pradeep
Qil Mills P. Ltd., (14) has held underground storage tank to be building
and upheld the levy of property tax thercon. 'The said judgment was uphcld
by llon’ble the Supreme Court in MANU/SC/0414/2011.

(19) Dethi High Court in Cellular Operators Association of
India and others versuy MCD, MANU/DIE/1198/2010 and Bombay
fligh Court in Bharti Tele-Ventures Limited versus State of
Maharashtra, MANU/MI/0123/207, have opined that tower falls within
the definition of *building’.

(20) In vicwol'our aforesaid discussions, it can very well be opined
that the tower would be included in the definition of building,

(21) Sccond contention raised by leamed counsel for the petitioners
was that telecom services falling within the domain ol Union Government
interms ol Entry 31 of List-I to the Seventh Schedule of the Constitution
of India, any interference in the process may be in the form of grant of
permission for crection of tower, would be totally incompetent. A “thing’
oran ‘activity’ may and neccssarily has scveral aspects. Merely becausc
central law takes carce of its onc aspect, it docs not mean that any other
authority cannot rcgulate its other aspects. lfnlry 31in List-l to the Seventh
Schedule of the Constitution of India provides for posts and telegraphs,

(11) (2006) 5 SCC 624
(12) AIR 2008 SC 1246

(13) (2011)2SCC 54
(14) AIR2010 Delhi 119 o
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tclephones, wircless, broadcasting and other like forms of communication.
Itdeals with various modes oi communication. Under the aloresaid enabling
power and also as is provided for under the 1885 Act, Union Government
has the exclusive right to grant licences for providing telecom service. ltdoes
not in any manner dcal with the issuc where any infrastructure. may be
crection of blilding or tower, is to be created. If any building is to be
construcled or a tower is to be erecied within the jurisdiction ol a local
authority, the samc necessarily has to be in compliance (o the provisions
in any structure applicable for the purposc.

(22) The impugned Bye-laws framcd by the State Government.
inter alia, provide for location of the tower, the maximum hecight and
structural stability certificate of the tower, subject to clearance from delence,
civil aviation and doordarshan authority. The aforesaid aspects arc not
considered by the licensing authority. The area fal ling within the junsdiction
of alocal authority cannot be permitied to be developed haphazardly. We
are living in a civilized society. We expect the local authority to provide
various amenities at its best. We also expect that in the immediate
neighbourhood no high-rise building or structure is crected. which may cither
causc danger 1o the safety of the adjoining buildings or acstheticalty may
not be suitable in the locality or in any way aficets the quality of life. 1fthe
people are permitted to erect buildings or structures in any local arca in
the manner they like, that would certainly Iead to creation of an urban slum.
Density of population in any arca is controlled considering the infrastructure
which is cither available or could be provided.

(23) Anownerolabuilding considering his private intcrest involved.
while entering into an agreement with any telecom service provider may
allow it to crect the tower cither on his roof top or in the compound of
the building. | Te may or may not be living there. FHe may not be concerned
with the salety or ctiect on the health of the people living in the area. but
the local authority is certainly duty-bound to consider the general well being
and salcty of the people living in the arca. Itis keeping in view that larger
public interest that local authority has been conferred and is required to
exercise its power while dealing with the applications for grant of penmission
for erection of towers.,
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(24) 'The local authority is also duty-bound (o take care of the
environmental aspect of any activity before the permission therefore is granted.
In the present case, the impact on the health of the people may not be only
in the form of air and water pollution, but it is in the form of electromagnetic
waves as well for which there are various studics available opining that these
arc cffccting the health of the people. The mobiles emit signals in the form
of radio waves. These microwaves are in the form of clectromagnetic
radiation. It is feared that this radiation can cause changes to the cells in
our brain. [ the DNA in the brain cells get damaged, they may become
cancerons and cause brain tumors in particular gliomas. It is also feared
that the radio waves can alter chemical and electrical reactions in our brain,
changing, in cffect, the way that the brain cells communicate. This may cven
causc emotional disorders. The house sparrows in the recent past have seen
a gradual decrease in their population. Studies conducted revealed that
sparrows have declined in most contaminated clectromagnetic fields.

(25) Recently astudy by World Health Organisation on the potential
danger of mobile phones was published. It was concluded that mobilc use
is possibly carcinogenic to humans’, a term that places mobile in the middle
ol a rating scale that contains five levels of carcinogens. It means that mobiles
are ranked below things that are definitely known to causc cancer, such
as smoking and sun beds. It has been put along side things over which there
are still quesiions, such as pesticide DDT and lead.

(26) The Building Byc-laws framed under the 1973 Act clearly
provide for the arca which can be covered ona plot, zoning plan, maximum
height of a building, its foundation which should be strengthen enough to
sustain the combined dead load of the building as well as the super imposed
load and to transmit those loads to the sub-soil within the permissible limits,
kind of material to be used and various other allied things. If the scrvice
providers, like the petitioners arc permitted to crect a tower at any place
they like merely by entering into an understanding or agreement with the

~ owners or occupicrs of the buildings without taking care of the safety and

sceurity of the people living in the neighbourhood, the results may be
preposterous.,
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(27) Onc of'the conditions contained in the registration certilicate
provided to the petitioners by the Department of Telecommunication.
Government of India also leaves this arca within the domain ol local
authoritics. The same is extracted below

7.6 The Registered compay will ensure that the Telecommunication
instatlation carried out by it should not become a salety hazard
and is or in contravention ofany statute. rule or regulation and
public policy.

(28) Dispute resolution, if there is any apparent overlapping of

power between Union and the State in terms of the ntrics contained in
Seventh Schedule of'the Constitution of India. is well guided by various
pronouncements ol Hon ble the Supreme Court. In Federation of Hotel
and Restaurant Assn. of India versus Union of India, (15) the levy
considered was expenditure tax under Cental law with relerence to the
contention that the same was in substance tax on luxury under Entry 62
of List 1. Stand of the Central Government was that expenditure aspect
was dillerent [rom luxury aspect and expenditure aspeet could be held
to be excluded from the luxury aspeet. The plea was upheld. It was
observed

“26. Wherever legislative powers are distributed between the Union
and the States. situations may arise where the two legislative
lields mightapparently overlap, It is the duty of the courts.
however difticultitmay be, to ascertain to what degree and to
what extent. the authority (o deal with madters falling within
these classes ol'subjects exists in cach legistature and to deline.
in the particular case belore them. the limits ol the respective
poswvers. 1t coutd not have been the intention that a conflict should
existiand. in order to prevent such a result the two provisions
must be read together. and the language of one interpreted.
and. where necessary modilied by that ol the other.

(27) The Judicial Commitice in Prafulla Kumar Mukherjee versis

: Bank of Commerce, (16) referred 1o with approval the

(15) (19893 SCC 6341
(16} AIR 1947 PC 60
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following observations of Sir Maurice Gwyer “C.J.” in
Subrahmanyan Cheltiar case 4 .

“It must inveitably happen from time to time that legislation,
though purporting to deal with a subject in one list, touches
also on a subject in another list, and the different provisions
of the enactment may be so closely interwined that blind
observance to a strictly verbal interpretation would result

“in a larger number of statutes being declared invalid
because the legislature enacting them may appear to have
fegislated in a forbidden sphere. Hence the rule which has
been evolved by the Judicial Committee, whereby the
impugned statute is examined to ascertain its “pith and
substance’, or its ‘truc nature and character’, for the
pruposc of determining whether itis legislation with respect
to matters in this list or in that.”

(28) This nccessitates as an “essential of federal Government the
rolc ol'an impartial body, independent of general and regional
Governments”, to decide upon the meaning of division ol
powers. The court is this body.

(29) The position in the present case assumes a slightly different
complexion. It is not any part of the petitioners’ casc that
“expenditure tax” is one of the taxes within the States’ power
or that it is a forbidden filed for the Union Parliament. On the
contrary, it is not disputed that a law imposing “expenditure
tax”"is well within the legislative competence of Union Parliament
under Article 248 read with Entry 97 of List-I. Butthe specific
contention is that the particular impost under the impugned law,
having regard to its nature and incidents, is really not an

| “expenditure tax™ at all as it does not accord with the

' cconomists” notion of such atax. Thatis onc limb of the argument.

I ~ The other is that the law is, in pily and substance, really onc

imposing a tax on luxurics or on the price paid for the salc of
ooods. The crucial questions, there, are whether the cconomists’
concepl ol such a tax qualifies and conditions the legislative
power and, more importantly, whether “expenditurc™ laid out
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on what may be assumed to be “luxuries™ or on the purchase of

goods admits of being isolated and identified as a distinct aspect
susceptible of recognition as a distinet field of tax legislation.

(30) In Lefroy’s Canadu s Federal System the learned Author
referring to the “aspects of legislation” under Sections 91 and
92 of the Canadian Constitution i.c. British North America Act,
1867 observes that “one of the most interesting and important
principles which have been evolved by judicial decisions in
connection with the distribution of legislative power is that
subjects which in one aspect and for one purpose {all within the
power of a particular legislature may in another aspect and for
another purpose fall within another legislative power”. Leamed
Author says :

“...that by ‘aspect’ must be understood the aspect or point of

view of the legislator in legislating the object, purpose,
and scope of the legistation that the word is used
subjectively of the legislator, rather than objectively of the
matter legislated upon.”

In Union Colliery Co. of Brithish Columbia v. Bryden, (17)
l.ord Haldane said :

“It i1s remarkable the way this Board has reconciled the
provisions of Section 91 and Section 92, by recognising
that the subjects which fall within Section 91 in one aspect.
may, under another aspect, fall under Section 92.”

(31) Indeed, the law “with respect to” a subject might incidentally “affect™
another subject in some way; but that is not the same thing as
the law being on the latter subject. There might be overlapping;
but the overlapping must be in law. The same transaction may
involve two or more taxable events in its different aspects. But
the fact that there is an overlapping docs not detract from the
distinctiveness of the aspects. Lord Simonds in Governor-
General-in-Council v Province of Madras, (18) in the

(17) 1899 AC 580
(18) AIR 1945 PC 98
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conlext of concepts of Duties of Iixcise and Tax on Sale of
Goods said :

of his goods, the otherona vendorin respectof, his sales,
may, as is there pointed out, in one sense overlap. But in
law there is no overlapping. The taxes are scparated and

' distinct imposts. Il fact they overlap, that may be because
the taxing authority, imposing a duty of excise, linds it
convenient to impose that duty at the moment when the
excisable article leaves the factory or workshop for the
first time on the occasion of'its salc....”

i ‘ “...The two taxes, the one levied on a manufacturer in respeet

i (32) Referring to the “aspect™ doctrine Laskin's Canadian
Constitutional Law states:

“The ‘aspect’ doctrine bears some resemblance to those just
noted but, unlike them, deals not with what the ‘matter” is
but witli'what it ‘comes within’ .....(p. 115)

.... itapplics where some of the constitutive clements about
whose combination the statute is concerned (that is, they
arc its ‘matter’), arc a kind most often met within
connection with one class of subjects and others arc of a

: kind mostly dealt within connection with another. As in
the case of a pockel gadget compactly assembling knifc
blade, screwdriver, fishscaler, nailfile, cic., adescription
of it must mention everything but in characterizing it the
particular usc proposcd to be made of it determines what
itis. (p. 116}

*...I pause to comment on certain correlations of operative

_incompatibility and the ‘aspect’ doctrine. Both grapple

with the issues arising from the composite naturc of a

statute, one as regards the preclusory impact of federal

law on provincial measures bearing on constituents of

federally regulated conduct, the other o identity what parts

of the whole making up a ‘matter’ bring it within a class of
subjects....” (p. 117).
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26. By way ol instance ol different aspects of the same matter,
illustration was also given ol tax on property uinder the State
law and tax on income under the Central law:

“38, Indced, as aninstance of different aspects of the same matter,
being the topic of legislation under different legislative powers,
reference may be made to the annual letting value ol'a property
in the occupation of a person for his own residence being. in
one aspect, the measure for levy of property tax under State
taw and in another aspect constitute the notional or presumed
income lor the purpose of income tax.

(29) In All-India Federation of Tax Practitioners versus Union
of India, (19} challenge was to the levy of service tax on service rendered
by practicing chartered dcc,ounls , cost accountants and architcets by the
Central Legislaturc and objccuon thereto was based on Entry 60 List 11
providing for power of State Legislature to tax prolessions, trades, callings
and cmployment. Repelling the challenge, it was held that Lntry 60 of List
1 did not include tax on services. Tax on profession was different from tax
on professional service. It was observed :

“34. Asstaled above, Entry 60, List Il refers (o taxes on prolessions.
cte. Itis the tax on the individual person/firm or company. Itis
the tax on the status. A chartered accountant or a cost accountant
obtains a licence or a privilege from the competent body to
practisc. On that privilege as such the State 1s competent to
levy atax under Entry 60. However, as stated above, Entry 60
is nota general entry. It cannot be read to include every activity
undertaken by achartered accountant/cost accountant architeet
for consideration Service tax is a tax on cach activity undertaken
by a chartered accountant/cost accountant or an architect. 'T'he
cost accountant/chartered accountant/architect charges his client
foradvice or for auditing of accounts. Similarly, a cost accountant
charges his client for advice as well as doing the work of costing.
i“or cach transaction or contract, the chartered accountant/cost
accountant renders prolession basced services. The activity
undertaken by the chartered accountant or the cost accountant

(19) (2007) 7 SCC 527
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or an architect has two aspects. From the point of view of the
chartered accountant/cost accountant it is an activity undertaken
by him based on his perlormance and skill. But from the point
of view of his client, the chartered accountant/cost accountant
is his service provider. Itisatax on “services™. The activity
undertaken by the chartered accountant or cost accountant is
similar to salcable or markectable commodities produced by
the assessee and cleared by the asscssee for home consumption
under the Central Excise Act.

XX prod XX

43. As stated above, cvery entry in the Lists has to be given a
schematic interpretation. As stated above, constitutional law is
about concepts and principles. Some of these principles have
cvolved out of judicial decisions. The said testis also applicable
to taxation laws, That is the reason why the entries in the Lists
have been divided into two groups, one dealing with general
subjeccts and other dealing with taxation. The entries dealing
with taxation arc distinet entries vis-a-vis the gencral entries. Tt
is for this rcason that the doctrine of pith and substance has an
important role to play while deciding the scope of cach of the
entrics in the three Lists in the Seventh Schedule to the
Constitution. This doctrine of pith and substance flows from
the words in Articic 246(1), quoted above, namely, “with
respect fo any of the matters cnumecrated in ListI”. The bottom
linc of the said doctring is to look at the Iegislation as a whole
and if'it has a substantial connection with the entry, the matter
may be taken (o be legislation on the topic. That is why duc
weightage should be given to the words “with respect to” in
Article 246 as it brings in the doctrine of “pith and substancc™
for understanding the scope of legislative powers.

44, Compelencé o lepislate flows from Articies 245,246 and the
other articles in Part X1. A legislation like the Finance Act can
be supported on the basis of a number of entrics. In the present
case, we are concerned with the constitutional status ol the
levy, namely, service tax. The nomenclature of alevy 1s not
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conclusive for deciding its true character and naturc. For
deciding the true character and nature of a particular levy, with
reference to the legislative competence, the court has to look
into the pith and substance of the legislation. 'The powers off
Parliament and the State Legislatures are subject to
constitutional limitations. Tax laws arc governed by Part X11
and Part XIII. Article 265 takes in Article 245 when it says that
the tax shall be levied by the authority of law. To repeat, various
entries in the Seventh Schedule show that the power to levy tax
is treated as a distinct matier for the purpose of legislative
competence. Thisis the underlying principle to differentiate
between the two groups of entrics, namcly, general entries and
taxing entries. We arc of the view that taxes on services is a
different subject as compared to taxes on professions, trades,
callings, etc. Therelore, Entry 60 of List [l and Lintries 92-C/
97 of List [ operate in different spheres.

XX XX XX

(46} In International Tourist Corporation versus State of
Haryana (/98/) 2 SCC 318, the appellants were transport
opcrators. The state of Haryana levied a tax on passengers
and goods under the Haryana Passengers and Goods Taxation
Act, 1952. The appellants questioned the vires of Section 3(3)
insofar as the levy of tax on passengers and carriage of goods
by their vehicles plying along the national highways. It was ureed
on behalf of the appellants that there was nothing in the
Constitution to prevent Parliament {from combining its power
to legislate with respect to any matters enumerated in Entries |
to 96 of List I with its power to legislate under Entry 97 of List
land, if so, then the power to legislate with respect to tax on
passcngers and goods carricd on national highways was within
the exclusive legislative competence of Parliament and, therelore,
Scction 3(3) of'the Haryana Passengers and Goods Taxation
Act, 1952 was beyond the legislative competence of the State
Legislature. This arpument was rejected by the Division Bench
of this Court, which took the view that before exclusive
legislative competence can be claimed for Parliament by resort
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to Entry 97, List I, the legislative competence of the State
[Lcgislature must be established. ntry 97 itselfwas specific. In
that, amatter can be brought under that entry only 1f'it is not
cnumcrated in ListH or tH, and in the casc oFatax, il'1tis not
mentioned n those Lists. We do not disputc the above
proposition. That proposition is well scttted. This Court is
concemed with the application of'the said principle in this casc.
| [n the present matter, as staled hercinabove, the Stale
[cgislature is cmpowered (o levy tax on prolessions. trades.
callings, cte.. ay such and. therelore, the word “services™ cannot
be read as synonymous to the word “prolession” in Entry 60.
Therelore, tax on scrvices do not fall under
intry 60, List 1. That. service tax would fall under Lintry 92-
1 C/tintry 97 of Last 1.

XX h6 XX

48. In T.N. Kalyana Mandapam Assn. versus Union of India,

(2004) 5 SCC 632, the Division Beneh of this Court held that
3 scrvice tax is an indirect tax and is to be paid on all the services
notilicd by the Government of India. It has been further held
that the said tax is on “service™ and not on the service provider.
In para 58 it has been obscrved that under Article 246(1) of
the Constitution, Parliament has exclusive powers to make laws
with respect to any of the matters enumerated inb.ist Lin the
Seventh Schedule to the Constitution. As per Article 246(3).
the State Government has exclusive powers to make laws with
respect o matters cnumeraied in List 1 (the State List). In the
said judgment, it has been held that service tax is madce by
Parliament under Entry 97 of List 1. In our view, therelore, the
point inissuc in the present casce is squarcly covered by the
judgment ol this Count in T'N. Kalvana Mandapam. Of course,
in the present case, we arc not concerned with the services
rendered by a mandap-keeper, who perfomms what is called as
property based services. In this case, we arc concerned with
performance bascd services. | lowever, both the categorices lall
within thc ambit of the word “scrvices™.
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(49) In Gujarar Ambuja Cements Lid, versus Union of India,
(2005) 4 SCC 274, 1w was held that service tax is not a tax on
soods or on passengers but it was on the transportation itseff’
and. therefore. it falls under residuary power of Parhament under
Lintry 97 ol the Seventh Schedule to the Constitution. It was
further held that service tax is not a levy on passengers or goods
but on the event of service in connection with the carrtage of
poods and. thercfore. it was not possible to hold that the Act
was in pith and substance within the State’s exclusive powers
under Entry 56 of ListU 1L 1t was held that service tax came
within Entry 97 ol List 1. In the present case. as stated above.
we are concerned with Entry 60 of Last 1. As stated above.

service ax is on performance based services itself Ttis on
prolessional advice, tax planning, auditing. costing. cte. Oncach
ol the exercisc undertaken tax becomes payable. Yherelore.
the above judgment has no applicaton.”

(30 In view ol our aloresaid discussion, there is no meritin the
contentions raised by learned counsel for the petitioners that the State is
transgressing the power as conferred on the Union of India with relerence
1o Entry 31 of'List-I to the Seventh Schedule ol the Constitution of India.

(31} As lar as the contention raised by lcarned counscl for the
petitioners that framing ol'the Bye-laws and levy of Tee lor grant of permiission
for crection ol towers is violative of Articles 19(1){g) and 265 ol the
Constitution of India is concerned. the samc is totally misconceived. There
is no absolute right to carry on any business. It is always subject to
reasonable restriction and regulation. All what has been provided in the Bye-
Jaws is fortaking permission before erection ol towers. No tax as such has
heen levied as 1t1s only the Iee which is sought to be charged by the local
authority for grant ol permission and the renewal thereol, None ol the
Judements sought to be relied upon by learned counsel for the petitioners
is relevant in the facts and circumstances ol the case on account ol the fact
that the issues under comsideration therein was cither the coneept of tax and
Ice. the compensatory 1ax or levy of development fee.

(32) Asfarasthe issue of levy offee for grant ol permission and
also lorrenewal thercof'is concerned. the contention of Tearned counscl for
the petitioners is that as no serviee is being provided or s 1o be provided
by the Municipal Commiitee to the petitioners. it will notattamn the characier
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of fee, rather, has to be termed as tax for which there is no legislative
competence available with the State, whereas the stand of the respondents
is that it is merely a regulatory fee for which no service is required 1o be
provided.

(33) Scction 70 of the 1973 Act clearly provides power to the
Statc as well as to the Municipal Committee to levy various type of taxes
and fces. It is in excreise of those powers that vide Byc-laws in question,
fce has been levied.

(34) Lintry 66 contained in List-11 to the Seventh Schedule ol the
Constitution of India enables the State to levy (ce inrespect of any ol the
matters in the list. In terms of the atoresaid entry, the State would be
competent to kevy regulatory fec to control the construction activity ol'the
buildings. The crection of high rise tower being a class initself and used
lor commercial purposcs, scparate fee as compared to the fec meant for
crection of building generally for residential purposcs can very
well be preseribed. Though [ee of the kind levied is not cnumerated in
Scction 70(1)(i) to {xiv) of the 1973 Act, however, Scction 70(1)(xv)
provides that with the previous sanction of the State Government, any other
tax, toll or fee which the State Legislature has power to imposc can be
levied. However, Section 70(2) of the 1973 Act provides that the rates ol
such tax, toll or fee under sub-section (1) thereof shall be determined by
the Committee provided that such rates shall not exceed the maximum limits
which the State Government may, [rom time to time, by notilication, specily
in this behatf.

(35) Inthe light ol the aloresaid provisions, we arc ol the view that
the fee, which has been prescribed in the Bye-laws in questionisin excreise
of power conferred on the State under Section 70(1)}(xv) ol'the 1973 Act
and prescribes an outer limitas envisaged under Scction 70(2) ol 1973 Act.
‘'he Municipal Commitice concerned has not exercised its jurisdiction.as
provided under Scction 70(2) of the 1973 Act by prescribing the rale at
which it should be levied. Accordingly, while upholding the levy ol lec as
such in principle, we leave it open to the Municipal Commiltee to preseribe
the fee, il any, in excrcisc of power conlerred under Scction 70(2) ofthe
1973 Act. The Municipal Committees/Corporations may do that cxercise
upto 31st August, 2011. The amount already paid by the petitioners shall
abide by the amount of fee so determined finally.
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(36) Itis generally experienced that the State or various authoritics
constituted thereunder always try to project and enloree that they have a
right to recover the taxes or fee, but when the tum lor performance of duty
comes, they are casual. They do not realise that they are there o serve
the public. The general public silently [cels that good amount ol revenue
collected by the State is merely wasted but they arc helpless. [n the reeent
past, the country has expericnced resentment of the public at large on
various issucs where the government has failed. No doubt. inlrastructure
i1s required to be added, which is a sign of growth in the socicty but that

“docs not mean that the State authoritics should only recover taxes, fees for
providing licences or grant permissions, but not perform their duty 1o sce
as to what is the elTect of permissions granted by them on the general public
m the form of difficultics o be faced by them or on their health.

(37) Itwill be the duty ol'the local authoritics to issuc a public notice
for information ol'all concerned where the permission for crection of'a
lower 1s being considered or granted to apprise the public as to what
amount of radiation it will cmit and the clfect thereof on the heaith of the
pcople living in the arca. T'he oflicers ought not o be insensitive to these
problems of the pencral public and should be conscious of their constitutional
duty. Right 1o life guarantced under Article 21 of the Constitution of India
ts onc of'the fundamental rights. 1t has to be meaning(ul. The petitioners
cannot be permitied to carry on business for their gain at the cost of health
ol'the public. Even they are also duty-bound to apprisc the public about
the adverse clicets of the electromagnetic waves 1o be emitled by a tower
in the arca to the residents thercof by issuing proper public notice.

(38) I-orthe reasons mentioned above. as far as validity ol T laryana
Municipal (Lrection of Communication Towers) Bye-laws. 2009 is
concerned, the same is upheld. However, as far as imposition ol licence
fee s concerned. 1t s held that the same shall be the maximum limit
prescribed by the Government in terms ol the powers conferred under
Scetion 70(1){xv) ol the 1973 Act and the final rate is o be fixed by the
concerned Municipal Commiltee in exercise ol powers conlerred under
Scction 70(2) of the 1973 Act. as alrcady obscrved in para 35 above.

(39) The writ petitions are disposed of in the manner indicated
above.




